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aboul the threat and actmal commeancement of legal proceedings, by the

appellant, in that regard.

[85] During argument before us counsel for the statutory respondents
and counsel for the fourth respondent relied heavily on WESSA.
They submitted that the Court & guo was correct in its decision oﬁ
costs, because, in the words of the Court ¢ quo, in para [68] of the
judgment, “the mamner in which some of the requesis for
information were [ormulated, as well as the manner in which the
relief ¢claimed in the notice of motion was formulated”. The
circumstances under which PICKERING, 1, in WESSA, ordered
the applicant to pay the costs of the respondents in that case are, in
my view, differeni from those pertaining in the present case.
Firstly. the applicant in WESSA withdrew the entire application.
Secondly, for reasons discussed fully and 1  detail by
PICKERTNG, I, at 1327-143E4, the Court came to the conclusion

that the applicant in launching the application, had acted

more than ten pages, the learned Judge gave clear reasons [or his

congelusion.
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{86] In a very detailed analysis of the cvidence, PICKERING, J
painstakingly explains the flaws in the conduct of the applicant’s
various functionaries in the investigation of the levels of a toxic
chemical (hexavalent chromium) in waste that was 1o be
incinerated by the third respondent. T cannot possibly do justice to
PICKERING, ['s reasons by frving to sum them up in this
judgment. It is, neverlheless, worthwhile to cite a portion in the

judgment that demonstrates onc of the applicant’s glarmg flaws:

“The concerns of raised by Dr Chernaik were deali with by
Albertyn at the public participation meeting held on 31
January 2003, the second of which s annexed io the
Jfounding papers as annexwre WJ and which is annexed 1o
the final scope and report as part E. The following appears

therein:

‘Ar Albertyn drew a concept diagram on the flip
chart of the Pelt's process showing how fannery wasie
for incineration was remwe.d from the process, prioy
fo the treatment of h&z’es with chrome. In-view of this
methad, the tannery waste Jor incinergrion would only

contain innale chromium in the hides,, as they were
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received, and would nol contain excess chromium as
the waste would be removed prior to the infroduction
of chromium chemicals for the ireciment process. In
view of this. Dr Chernail’s comments that the
reparted chromium content of the waste Is implausibly
low, is not relevamt as in the new process the
chromium content, as reporied in the scope and

report would be very fow. ™ (137G-H/T)

The tearmed Judge emphasised that:

“ft is common cause that both Reeves and a member of the
applicant 's atiorneys were present ol the meeiing. Neither
of them, however, addressed amy query to Albertyr as to the
process whereby the waste would be vemoved prior o the
introduction  of  chromium  chemicals”  (cmphasis

added, 1371).

[R71 Moreover, the applicant in the WESSA casc, by virtue of having
withdrawn its application, was the unsuccessful party. The award
of costs against it was in keeping with the first of the two basic

principles, with regard 1o the question of costs. PICKERING,
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adequately explained why he was not allowing the apphcant the
benefit of having brought a public interest action, the implications
whereof PICKERING 1 was acutely aware. Biowatch, the
appellant, on the other hand and according to the Court a guo, was
the successful party in respect of the statutory respondents. That
leads me to the question that [ sajd I would retum to, viz. whether,
the appellant, indeed, was the unsuccessful party vis-g-vis the

fourth applicant.

The provisions of s 21A may be overlooked where the judgment deals

with 2 matter of great importance or where there js need to set a

pattern {or fufure guidance jn a given on-going reiationship

[88] Tt scems to mc that there is a fourth exception, whercin an appeal

may be brought notwithsianding the provisions of s 21 A That is,
in rare instances, where the judgment deals with a matter of great
importance or where there 1s need to set up a precedent for furure

guidance in an ongoing relationship.

In dealing with this aspset, the warning given in Groblersdalse
Stadsraad (eupra) should be heeded. The issue dealt with must

b such that it can . be said to bé “livisg” aund not merely of

R ikl B A TS SR CTIETE IR B
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academic interest. As an illusiration of this proposition, I refer to

LW Cases.

in Natal Rugby Union v Gould 1999 (1) SA 432 (SCA), the
respondent had challenged the results of ap election at which the
retiring president (P) had- been elected. in preference to the
respondent. The name is Parkinson. I have adopted the approach
in the head note where only the first letter of the name(s} is used}.
Although P attended and chaired the mecting at which the elections
were being conducted, he ensured that one V, who as the
appellant’s general manager, conducted the elections. At such
meeting, on 3 March 1993, F was glected by 45 votes. On
26 March 1995 the respondent brought a review application in the
Natal Provincial Division, alleging that the election was
invalidated by procedural irregalarities, inter elia, in that P had
either appointed V as chairperson during the meeting or had
himse!f remained chairperson. He, accordingly, sought to have P's
election as president sct aside and that there be a re-election.  His
dpphca:mn was successful and an application for leave was note d
by the Elppﬂlhil‘ii ﬁmd. pﬂﬁlp{}ﬂcd io a later hearing. The appchant
decid & 1o gofvens a sp».—,..fal gt:nefai "nsﬂhmg in @rdf-r 1o ]:‘avt: 4

freah nreudﬁntial eleumn thiCh msctmg W&S dul hdd ot

R e I S ) S Semorakye & 0D
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15 May 1995, At such meeting he recused himsell from the
meeting and was duly elected by seventeen votes to eleven. On 27
March 1996, the appellant’s application for leave to appeal was
granted. . The appeal was proceeded with, notwithstanding that, by
that time, he had already been elected as president, at a meeting in
respect whereof the rcspondent had had no complaints. The issues

at stake were:

“The parties’ competing confentions on appeal gave vise 1o

the following guestions:

(gp  Whether the 3 March (993 election of P was

invalidated by

[} his appointment of ¥V, or himsel{ being,
chairman of the mepting  thronghowi  the

gleciion pragess gadior

(1) ihe voiing being By secrer ballad instead of by

way.of ¢ shaw.of hands
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(b} Whether the right to appeal was not in any evenl
perempied by the appellant heaving, in effect, complied

with the order appealed against.

(c}  Whelher the appeal could be entertained at all if in a
sense, the only issue concerned o costs in the cowrt @

guo'” (437G-HA).

[90] The decision of the Courl a gue was set aside. It 15 nol necessary,

for purposes of this judgment, to go into the details on the reasons
given for the SCA’s decision, especially in respect of (a). It is {b)
and (¢) that are relevant to this judgment. The Court a gie, In
setting aside P’s election, had beld that, by remaming at the
meeting, cven though the election was conducted by V. P had
chaired the procsedings. By remaining as chairperson ol the
meeting. so the Court a guo held, I violated ihe principle that one
should not acl as a judge in one’s own cause. He was, therefore,
disqualtified by his interest in the outcome of the clection and. in
that sense, he was “legally disqualified” in terms of clause 135 of
the appellant’s constimtion having failed to absent himself. The
SCA held that the appellant’s constitation did not, In the

expression “lcgally disquaiified”, mean or imply that what was
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expected of P was his physical “absence™ from the meeting where

the election was conducted. In that regard, the SCA said:

“The type of legal incapacity which the Court below held to
have existed is not dealt with by the constitution af all. This
has distinct significance. It is commonplace in associations
and clubs that the retiving office bearers are eligible, and
offer themselves for re-election. That the framers of the
constitution knew that is scarcely open to doubi. Yet the
strong possibility of a retiving president’s being chaivman of
the general meeting ai which his re-election was on the
agenda did not cause them to nitach amy proviso or
condition lo the requirement that the president be chair or to
his freedom to vote. There is rher;eﬁ;.rre nothing in the
express terms of the constitution which supperts the Judge's
conclusion that “absence’ inciudes legal disqualification.”

(441C-F)

The SCA concluded that, on the facts of the case, notwithstanding
authorities upon which the Cowrt a guo reiled, which the SCA

discussed, P'¢ conduct, as chairperson, during the presidential
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election did not involve anv decision-making of a2 judicial or

quasi-judicial naturc (442B).

Because, in setting aside P’s election, the Court @ guo had ordered
that the election, thereafter, be “in terms of {the) constitution”, that
meant in terms of the constitution as interpreted by the Court a
guo, P recused himself at the subsequent meeting, on
15 May 1995, He was re-elected, m Ihis absence. The SCA held
that such precautions as were adopted at the meeting of
15 May 1994, in accordance with the order of the Court a gquo,
“were unwarranted” and  that, according to the appellant’s
constitation, P was entitled, as chairpersen, 1o act a3 such and also
1o cast his deliberative vole at the meeting. 'With regard to the vital
question as to whether the appeal could be entertained at all if, in
essence, the only issue concerned costs in the Court & guo, the

SCA vutered the following, at 443[-4468:

“Hud there been no appeal the judgment of the Cowrt below
would in oll probability have continued to influence the
procedure adopted in respect of office bearers elections af
future wnion meetings.  There was, of cowurse, nothing

irvegular or wnfair in the procedures adopted ai the
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re-election meeting, viewed pwrely in isolafion, without
regard to the constitwtion. But the union dpes have this
comstitution. Tt is the chosen instrument by which fhe
union’s affairs are to be regulated and the union, its affice
hearers and council members are entitled to have it
interpreted in order to guide them for the future. In the
cfrcumsf&nces I comsider thar the determination of the
appeal will, quite apart from the issue of costs in the Court
below, have a ‘practical effect of or resuits’ within the
meaning of s 214 of the Supreme Court Act.” (Emphasis

added)

On the question with regard 10 whether or not the right of appeal

had been perempted by the holding of elections in & manner that

complicd with the order of the Court g guo, HOWIE, JA (as he

then was) said the following at 444F:

“.. { find that the decision o hold the re-election was
consisient with administraive considerations and certainly

not inconsistent with the intention to appeal.”
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PLEWMAN, JA, in Coin Security Group v SA National Union
for Security Forces 2001 (2) SA 872 (SCA), at 875H-I, explained

the decision in Natal Rugby Union (supra) thus:

“The members of the ﬂh’aﬁl Ruweby Union] had. as a resull
of the !i}fgarfom been left ‘disturbingly but understandably
divided [using Howie, J4's words]’ with regard to the
meaning and effect of their constitution. This was felt to
Be a ‘living issue’ — sufficiently so for the exercise of the
Cowrt’s discretion in the mavmer in which it was exercised.”

{Emphasis added}

Dismissing the appeal in Coin Security Group (supra),

PLEWMAIN, JA said, at para [11], 877A-B:

“The Court would be asked io comfirm a vule which
interdicted, for the future, acls commitied in the course aof an
industrial dispute which was finally resolved between the
parties by the dismissals in 1997 and in which ail the
pérﬁemﬂam have lomg since gone their separate ways.”

pa s it R bl

HOWIE, JA, in Nata Rugby Union (sipra), soded the followmg:
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“(The section was amended subsequent to the grant of leave
in this case but inthe result it is unnecessary to decide if the
section in its pre-umended or post-amended form would

heave applied )”

In my view, the amendment does not affect the Coun’s
interpretation with regard to circumstances where, as on the facts
of that case. a “practical effect or result” could mean the need to
oive an interprelation “in order to guide™ proceedings of an
orcanisation “for the future”. where that problem was a living
issuc. My view in this regard is fortified by the decision of the
YCA in the Merak 8: Sea SCA Melody Enlerprises 5A v
Bulkirans 2002 4 $4A 273 (S8CA), which was after the amendment

of s 21A.

In Merak S: Sea Melody Enferprises SA (supra). the appellapt
had dppilad for @ r;:dummn in the amount of & hank ﬂuarant-aﬁ
given by i to securg the relcaSﬁ of ils ship, the Merak ﬂ from

ATYESL 'and'-fur an . arder cailing: -upan"thr:s'-rasptmdmm gt Whﬂﬂﬁ

Pk e

instanee t}w Merak 8 had been ,m*r:ested t0 furnish the appvilam

E-LEE-S&%H&E:&@E&@%;@{.Ehi&ﬁﬁiﬁﬁﬂtgnéﬁé_mg&%f gainst the



respondent. The Court @ gwo, in the Durban and Coast Local
Division granted the appellant Icave to appeal to the Supreme
Court of Appeal. Before the appeal was heard, however, 1t
appeared that the respondent was no longer proceeding with jts
claim in the London Arbitration, which WE;,S the hasts on which the
vessel had bﬂﬂil. attached, whereafier the appellant obtained an
order for the retum of the bank guarantee. The appellant did not
withdraw its appeal to the SCA, which resulted in the application
of the provisions of s 21 A being in issue. In that regard, the Court

stated the following, at 276G/H, para [4]:

“fd] In view qof the imporfance of the questions of lew
which arise in this matter, the freguency with which
they arise ard the fact that at the time of the decision
in the Court @ guo and of the granting of leave fo
appeal those gquestions were, as My Shaw for the
appellant put it, live issues’, | am sarisfied that this is
an appropriate matter for the exercise of this Cowt’s
dz}‘creff'on jo allow the appeal io proceed: cf Coln
Security Group (Pty) Ltd v 854 National Union for

Security Officers and Others 2061 §2) 84 77 (3C4)
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at 875 (para [8)) and Natal Rugby Union v Gould

[supral.”’ (emphasis added).

] In Land en Landbou Ontwikkelingsbank van Suid-Afrika v

Conradie 2005 (4) SA 506 {SCA), the provisions of s 21 A(1) of
the Supreme Court Act as amended, were discussed by the SCA.
Mpati DP, deals extensively with the section m
paragraphs [6]-[14], at 5310H-514B. It is, m my view, not
necessary for the facts of that case to be set out as the principle
emerges without difficulty from the following excerpts. After
restating the well-known principle, in para [6], at 510I-311B/C,
that: “this Court will not make determinations on issues that are
otherwise moot merely becanse the parties helieve thal, although
the decision or order will have no practical result between the, a
practical resull cowld be achieved in other respects”, party.

MPATI, DP stated the [ollowing:

“I7] As was said in Coin Secarity fat 875 in para [8]),
howsver, the section comfers a discretion on His
Court. See also President, Ordinary Court Marshal,
and Others v Freedom of Expression Institute and

Others 1994 () SA 682 (CC) (1999) (11} RCLR
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1219 ar 687 (SA) in pare [13] .. for example,
questions of law, which are likely to arise frequently,

a court of appeal may hear the meriis of the appeal

and pronounce upon it. The Merak §: Sea Melody

" Enterprises SA {supra) at 276 in para [4].

fn the present matter cownsel argued, in addition io
the submission mentioned in para [3] above, that in
dealing with the merits of the appeal this Cowrt may
consider, and give guidance on, the requirements o
be met by an owner or person in charge of the
properfv fn order (o persuade o courl, iR eviction
proceedings. have with regard io the provisions of
s 8lifa)-tei of the [Security of Tanya Act 62 of 1977,
the] Aet. that the termination of the accupier's vight of
residence was just and equitable A furiher
submission by counsel was ther this Couwrt, §f it hears
the appeal, would have occasion to consider the
extent of the duty of the owner or person in charge it
adduce the necessary averments and evidence fo make

out a case i relation 1o every provision (o which a
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court must apply Its mind in deciding whether an

eviciion order is justified’.

The learned Deputy President then quoted s 8(1) of the Act and

then proceeded as follows:

“Ir is clear from these provisions thai the resull of their
consideration will depend upon the facts of which was the
case no guidance can thus be given as to what requirements
are to be met by an owner or person in charge to prove that
determination of an occupier’s rights of residence was just
and equiiable nor is it possible for this court to consider, in
the ... the extent of the aqverments to be made and the
evidence to be adduced by an owner or q person in charge
to make out a case for an eviction order each case ... oR IS

oW Jacts,

[I0] There is. however, a further submission by counsel viz
that the gquestions of law at issue here are of
considerable importance and are likely to arise
frequently. Reliance for iis submission was sought in

the Merak S case (supra) in pava [4], where
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Farlem J4 said [the learned deputy president ihen

cites what is stated in thal paragraph].

‘The purpose of s 19(3) of the Act {which
subjects eviction orders granted by a
magistrate to automatic review by the Land
Claims Cowrt), so counsel qrgued, is o create a
. of precedenis to be foliowed by m:r.agfsrrares'
courts when they deal with evicfion
proceedings.  That being so. an erroneous
decision of the Land Claims Court on guestions
of law that are like to arvise with frequency

should not be alfowed fo stand.’

[11] The preseni matter concerns the application of the
conrcept of ust and equitable’ as those words appear
in s 8011 of the Aci. (The subsection is quoted in jidll
in para [af above) It appears that an occupler's
vight of residence may be rerminated on any lawful
ground, provided that such lermination is fust and
equitable. In considering whether the termination of

an occupler’s Fight of residence is just and equitable



a court must hove regard to ‘all relevant faciors” and
in particular those listed under items (@) to {e) of the

subsection.”

After discussing the consequence of all that, the learned Deputy
President proceeded, at paras [13] and [14], at 513B/F-514B, to
discuss, in detail, why he was of the view that “the approach of the

court a quo was clearly erroneous”. He then concluded as follows:

“The issue ... concerns the interpretation and application
of the Act and is thus a question of law. I have no doubt
then counsel Is correct in his submission that it is likely to
arise frequently. There is already o previous reported
Fudgment (Mayor NO v Tambani (supra) {2002 (5) SA 81!
(LCCY where a similar approach as that followed the
instant case was adopred.  fm omy view, the present is an
appropriate matter for this court 1o exercise is discretion
in faveur of the appellant and to consider the merits of the
appeal. Had the appellant not proceeded with the appeal,
the judgment of the court below would in all probability
have been followed by hself, as it did in the Mayor NO v

Tambani decision, and by magistrates’ courts. (f Natal



Rughy Union v Gould (supraj at 4441-4438" (emphasis

addcd.)

[94] The SCA did not, in my view, disagree, in George (supra), that "a

judgment could be given providing a practical guideline for the
solution of similzr legal guestions in future” 83J, but found, on
the facts of the case, that “consideralions point the other way™
(831). 1n other words, it would be pointless for the SCA to define
what is or is not an unfair labour practice where the legislature has
removed the possibility of any future actions based on an allcged
unfair labour practice. Had the position been otherwise, the SCA
would, in my view, have entertained the appeal, although it would
have had no practical effect on the relationship between the parties,
in view of the settlement agreement, except the possible reversal of
the costs order. The appellants would, therefore, not have been hit
by the provisions of s 21A if the Education Labour Relations Act
was still in place as that would, in my view, have been in keeping,

with Glohlgrsdalse Stadsraad (supra).
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In the light of the above three decisions, and, arguably, also
Naylor 1, it is my view that the appellant was entitled, on this
ground alone, to proceed to the Court of Appeal for a decision on
the question of costs, as it would not, in essence, be only about
costs. The appeal eniails the question as 10 whether there is a rule,
in this country, with regard to the guestion of costs in public
interest and the constitutional matters. The majority judgment is of
the view thal there is no such rule and I disagrec. In my view, the
question whether there is such a rule is, in itself, is a living issuc

which requires determination by the SCA.

Was Biowaich the successful party?

[96]

In my view, unlike DUNN. AJ, PICKERING, J made il very clear
in his judgment that he was aware of the public mierest litigation
approach, with regard to costs, and gave his reasons, fully, as to
why he was not going to adopt that route. He then concluded his

Judgment thus:

“In afl the civcumsiances I am of the view thar, objectively
viewed, applicani’s conduct in launching rthe application
was, regrettably, not reasonable. I use the word regretiably

advisedly, becquse Wt is quite clear that in bringing the
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application the applicant acted owut of the best of motives
arising out qf its very real concern for the environment, 1t
wished, in the public interest, fo prevent the installation of a
waste disposal system which it considered would be gravely
heermful io the environment and 10 human life. However, in
the light of all the circumstances pertaining at the line the
proceedings were instituted and of wh;‘ch circumstances
applicant, had i exercised due care, should have been
aware. s concerns had already been met and the
application was therefore unnecessary. I am acutely aware
of ihe above-mentioned authorities as to the chilling effect
of the adverse costs orders in matters of this nature as well
as of the pertinent remarks of DAVIS Jin the Silvermine
case supraj. In my view, however, it would neither be fair
nor in the interest of jusiice for first and second respondents
io be deprived of the costs incurred by them in opposing an
appficaf-ian which is doomed to failure from its inception.”

(143t1/1-144B}

Tn Biowatch’s case, its apphcation was not “doomed to failure”,

right from its inception and did not fail. The “SUMMARY™ of the
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judgment, contained in para [66] of DIUJNN, Al's judgment in this

regard, is nstructive. [treads:

“f66] To summarise then: Biowatch has, in my view,
established that it has a clear right to some of the
information lo which access was and s now
requested: that the Registrar’s failure lo grant it
aecess to such information as it was legally entitled to
constituted o contimued infringement of Biowatch's
richts under section 32(1)(a) of the Constitulion: that
Biowatch hod no alternative remedy o enforce its
rights: that Biowatch should not be non-suited for the
inept manner in which the information sought in ifs
Jourth reguest. as well as in ils natice of motion, s
formulaied: and that the Registrar would be entitled
10 refuse gecess {o certain records, or part thereof. in
terms of the grounds for refusal contgined in Chapter

4 of Part 2 of PAIA. {Page 57)"

[97] It should be mentioned, in passing, that PICKERING T evidently
did not agrec with the sentimemts expressed by DAVIS J n

Silvermine and, what is morg, with his decisiory, inspite of the
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Courl in Silvermine holding that “the manner in which {thai]
dispute fhod] been placed befove [the] Court [, feftf it with no other

alternative but to find against the applicawt”.

Although the decisions in both Silvermine and WESSA related to
applications based on the provisions of s 32 of NEMA, with regard
to cnvironmental matters, in respect of which that Act specifically
provided guidance to the courts when it comes to the question of
costs, the principles applied are, in my view, identical Lo those
applied in all other public interest matiers. On the lacts in
WESSA, it is understandable, in my view, why the Court mulcted
the applicant with costs 1 a public interest application. The
application was 10 be “doomed Lo failure from its inception™ and

that was adequately illustrated in the Court’s analysis of the facts.

CONCLUSION

[99] As a general conclusion on the question of an appeal in respect of

costs only, [ ally myself with the following submission by the

appellany’s counsel. in the heads of argument, in paragraph 10,10
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“Jt is submitted that the Constitutional Court's approach to
costs in public interest litigaiion must now be regarded as a
key factor to be considered by ¢ cowt in the exercise of i1s
discretion as to costs. This is parfféufar{y so in fight of the
recognition in Ferreira that the common law rules may have
to be ‘subsiantially adapled’ and the statemenf in
Sanderson [thai] the same policy considerations ‘apply

with equal force to other courts.” {Emphasis added)

Although ! have arrived al the conclusion that the appellant is
wholly successful against the statutory respondents and the fourth
respondent, I take into account that the appellant does not scck a
costs order agalnst the fourth respondent. In the circumstances, T

am of the view that the correct order should be as follows:

The appeal succecds:

[

The order of costs against the appellant 1s set aside;

The first, second and third respondents are ordered to pay

LA

the appellant’s costs, including costs of the application for

leave to appeal and costs of this appeak;
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4.  The costs order in favour of the fourth respondent 13

reversed.

5. No other costs order is made. /

A4

.".'Jl.‘—{
JN ¥MPOSWA
JUDGE OF THE HIGH COURT

When I expressed my dissent from MYNHARDT, I's (majority
jodgment, thal was based on an unsigned draft thereol. It has
iranspired that the page numbering in the edition that Mynhardt, J
and MOLOPA, J ultimately signed is not always identical with that
of the draft. By the time I discovered this change, I had gone too
far with my judgment, to effect the necessary changes. 1 am
satisfied, however, that the excerpts I have telied on ot teferred to

in the drafi of the majority judgment are retained in the signed

drafi.
Heard on: 23 April 2007
For the Appellants: Adv R. 1A, Moultrie
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