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POSWA. ]

Introduction and Historv of the case

[]

2]

The mntrodoction and the history of this case are set out in the
majority judement. Suffice il 10 say that it is an appeal against

costs only.

I ain in agreement with the following statement by my brother,
MYNHARDT, J. giving the majority judgment. that although i 1s
disputed in the papers that Biowatch was acting m the public
interest, he is prepared to accept. as a factual finding of the Courl @
gre, that Biowatch acted, indeed, in the pubhic mierest in
mstituting the proceedings in the Court @ quo.  In my view, the
finding was appropriately made. There are, In my view, major
considerations, on the basis whereol the judoment m the Cowrt g
guo’s correct m this findme. [ deem it necessary to give a more

detailed history of the case, somewhat more than appears in the
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majority judgment, to illustrate where, in my view, the Court a quo

went wrong in iis judement.

The applicant mmitiaily brought the application agamst the first, the
second and the third respondents, respectively. 1n its notice of
motion the appellant asked {or an order whose relevant terms read

as Tollows:

1 Directing the first respondent, alfernatively the
second respondent, alternatively the thivd respondent,
alternatively the first, second and third respondents.

o provide the applicani with  the  information

4

requested  im ammexures  CEPS8(1), CEPSSZ)
EPS83; T and EPSYT to the founding afftdavii, save
insofar as  such information has already  been
provided in arnexures "EPS8(4)° and CEPSE(6)7

thereio:

b

Directing such persons as may oppose (his

annlication io pay the costs thereof”
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-Before bringing the application, the applicant wrote a number of

lefters to the Directorate: Genetic Resources, m which it sought
certain infonnation. related to the applicant’s mission. Some of the
letters e-mailed to the dircctorate arc attached as anncxures in the
papers. The applicant -subsequcntl}r had communication directed to
the Directoraic by its attornevs, which communication is also
anmexed to the papers. From the papers, it appears that the first
jetter was e-mailed on 17 February 2000 and that the Jast
communication was from the appellant’s attorneys to the
Larectorate on 29 March 2001, That was before the applicant

issued the application.

It was not unttl 22 August 2002 that the applicant filed the notice
of motion. The appellant explaing this delay in paragraph 19 of'its

founding aflidavit as follows:

18 The applicant has not been in a position to proceed
with legal action to enforce its vights wntil now. The
reasons for this are twojold: In the fivst insiance, fhe
applicants needed to raise the appropriale monies (o
SJund legal action. In the second instance, [ was

unable to allocate the iime reguived to draff this



affidavit for personal reasons beyvond my cowfrol”

{Ermphasis added)

Parties
[6] A briel descripiion of the parties is, in my view, neccssary. [ have
already mentioned the three initial respondents. Three other
respondents, from the fourth to the sixth, subscquently joined at
various stages along the way, of whom only the fourth respondent

1s of great consequence for purpases of this judgment.

Appellant
The appellant is described adequately in anncxure EPSY, the first
letter written by its  attorneys to the directorate on

26 Fcbruary 2001, the relevant portions thereof reads:

“As yvou are aware, Blowatch s a non-governmentul
organisation formed in 1997 jor the popose of vesearching
and monitoring  the implementation of South Africa’s
chligations under the Convention on Biological Diversity,
Biowarch is concerned that genetically modified organisms
(GMO s’ may pose a thredf fo human health and 10 the

emironment, and v committed To ensuring that the



constitutional right of all South Africans (o an evvironment
that is not harmful fo thelr health and well-being Is
respected, protected, promoted and fulfilled.  Moreover,
Biowatch is committed to ensuring that the environment s
protected. for the benefit of present and future generations,
by means of adequate legisiaiive and other measures. In
furtherance of its objectives, Biowatch vequires access io
certain  information held by the Directoraie: (renetic
Resources andior the NDA  [National Department of
Agriculture]. More particularly, Biowatch requires access
io all the information lisied in the schedule to this letter held

by the NDA™ (Emphasis added)

It is not necessary, for purposes of the descripiion of the appellant
to annex the schedule. In anncxure EPS1, the curriculum vitue of
Ms Tlfrieda Christine Pschorn-Strauss, deponent to the appetlant’s
founding affidavit, i is stated that the appellant was established in

October 1999, with ten trustees.

In a confirmatory affidavid by one Christian Leon Jardine, a
microbiologist and environmental scientist. who was a consultant

to the appellant, a number of documents that reveal, in greater



detail, the nature of the appellant’s preoccupation are refemed to.

| mention the titles of two of such documents, viz:

(2) A documenit marked CLJ7, whose title reads:
“DEGRADATION OF TRANSGENIC DNA FROM
GENETICALLY MODIFIED SOYA AND MAIZE IN
HUMAN INTESTINAL SIMILATION,” {it is m Vol. 2,

pages 121-150%;

(b}  “THE IMPACT OF GENETIC MODIFICATION ON
AGRICULTURE, FOOD AND HEALTH,” conlaining
“Recommendations: Environmental precaulions an

health risks™. [Page 133]

From these annexures and others whose titles 1 have not
mentigned. 1t 15 quike evident that the appellant 1s or was concernced
with matters of health, a concern that it shares or shared with other
like-minded  orgamisations  internationaiky, It 15 &

non-governmental organisation (NGO},

The applicant has deseribed itself as follows tn paragraph 10 of {he

founding affidavit:



10, ... a civil saciery organisation that is acting in the

public interest in bringing this application.”

Respondents

{71 The first, sccond and third respondents are described, respeclively,

as follows in the founding affidavit:

First respondent

7.0 In rerms of section 8(2j of the GMQ Aot (the

Generally Modified Organisms Act, 15 of 1998), the

st respondent is charged with administration of the

GMO 4ct and may also exercise powers and functions
assigned 1o him under this Act or by the second

respondent.

7.2 The first vespondent is cited in his capacity as the
administrator of the GMO Act.  (The applicant’s
various requests for excess lo informaiion held by the
departmeni  of  agriculiure  (the  depariment ),
described  below. were addressed 1o the third

respondent |7



Second respondent

“8.1 The function of the second respondent in terms of

seciion 4 of the GMQ Aet is 1o advise the first
respondent  om  all  aspects  concerning  the
development, production, use, application and the
release of GMOQ's. and to ensure that all activifies
with regard to the development, production, wuse,
application and release of GMO's are performed in

gecordance with the provisions of the GMO det

The second respondent is cited as a co-vespondent in
this application because it is vesied with certain
powers and duties wunder section {8 of the GMO Act
relating to the disclosure of Information which may
nat be kept confidential, and because of the fact that
the first respondent has refied on the faifure {or
refusal) of the second respondent 1o asquiesce in the

disclosure of information. as the basis for Al (i.e. the

first respondent’si refusal 1o provide the information

reguesied”
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Third respondent

“0 1 The third responderit is sited as a vespondeni because
of her potential interest in the matter. In this regard,
the information 1o which the applicant has requested
access is in the possession of the dejéﬂrnnem which

Jalls under her control.

9.2  Save in relation to the information specified no

specific relief is sought against hev.”

The first, second and third respondent are collectively referred to

as “the stattory respondents™.

Fourth respondent

18] On 14 May 2003, the [ourth respondent filed an answering
affidavit, dated 9 May 2003, having served both documents on the
appellant on 13 May 2003, That was in consequence of a
syccesstul application by the fourth respondent for leave lo
intervene in the application “on the grounds that it fhad] a drmect
and substaniial interest in the suhiect matter [thercof]”, {paragraph

5 of the {ourth respondent’s answering affidavit.) In paragraph 3



i

of its answering affidavit, under the heading “introduction™, the

fourth respondent describes fself as follows:

4:3-

Monsanio is a diversified bictechnology comparny
which is imvolved inter alia, in the research,
development and sale of genetically modified
organisms {(GMO's’) in South Africa.  These
activities arve comprehensively vegulated by the State
in terms of the Geneticallv Modified Organisms Act
(Ne 13 of 1997} fthe ‘GMO Act’).” The deponcnt
then proceeds:  “To the best of myv lmowledze.
Monsanto is the (sich one of the leading participanis
in the South African GMO imdustry. Both before and
since the commencement of the GMO Act. Monsanio
has been active in applying jor permits, approvais
and authorisations for GMO commoditv imports, trial
releases and general releases in South Africa. This is
reflecied in the list of GMO permiis attached to
annexures ‘EPSS0) of Biowarch's founding affidavit.
As appears therefrom, of Jeast 23 GMO permils hove
been issued to Monsanio since Janwary 20007

(Emphasis on the words “and sale™ 1s added.}



Issues

19]

It must be evidenl from what has been stated above in this
judgmenf that the appellaﬁt sought information related to GMO’s
from the statutory respondents. The following, inter alia, appears

in paragraph 12 of the founding affidavit:

“J2 The requests that are deali with in this application
concern information relating o GMQ's. [ will thus
briefly outline the issues and concerms arising from
the use, conirol and the release of such GMO's in

South Africo

12.1 Genelic engineering is a process thai is used to
modife [ife forms by Infroducing molecular
material (ie. deoxyribonucleic acid, or DNA)
from other life forms in ovder to alter their
geneiic makeup and inheritable  qualities
permanently.  The modified life forms are

referred 1o as GMOs.
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12.2 Genetic engineering is different frem the
traditional breathing of plant varietics. The
Jatter comsist of mating selected individuals of
the same or closely related species for
generations i order to develop specific
praperties in  the offspring. Genetic
engineering, on the other hand. permits the
insertion of DNA infc one organism from d
completely  warelated  organism,  thereby
Fforming transgenetic organisms. For example,
genes from a virus or bacteria, or from an
animl, can be inserted inte a plant”

{Emphasis added)

[10] In its answering affidavit, when dealing with the various
paragraphs of paragraph 12 of he appellant’s founding affidavit,
the fourth respondent does not deal with subparagraph 12.1
and 12.2.  In fact, paragraph 12 of the appeltant’s founding

affidayit has the {ollowing further subparagraphs, 12.3, 12.4, 12.5,

12,6, 12.7, 12.8 {with subparagraphs 12.8.1 to 12.8.7), 12.9 (with

subparagraphs, 12.9.1 and 12.9.2]. 12.10 {from 12.10.1 10 12.10.6)

and 12.11. Only subparagraphs 12.3 1o 12.5 and 12,83 0 12.8.7
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are challenged in the fourth respondent’s answering affidavit.
I consider the challenge to subparagraphs 12.3 to 12.5 of the
founding affidavit of no great significance. Subparagraphs 12.6(
referring to world-wide concerns being voiced about “increased
commetcialization of GMOs) and 12.7{about an escalation in the
number of permits granted in relaton to genetically modified
crops,” 1.e. an increasc “from one application in 1990 to 122 in

2001) have not been disputed by the respondenis.

Paragraphs 12.8, togother with its subparagraphs 12.8.1 10
12.8.7 arc dispuled by the fourth respondent, in
paragraph 78 of its answering affidavit. Tt relates to an
alleged debate “[in] Burope and the rtest of the
mdustrialised world™ a debate roferred 1o as “the
GMG . debate...eenred o1 pubi.ic: ._heahh ami
prvironmental safpty issues.” T response 1o this
yﬁragra_}ih, the fourth r@spﬂnﬂﬂm sayy 1h§ fﬂl_lﬂwing in

maragranh TR
I‘"*'T&"’T]“TT g
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“78  Ad founding affidavit, paras 12.8.3 o 12.8.7

790 I demy that GMOs have had a negarive

socia-economic impact on the livelihood of
farmers in South Africa.  The benefils offered
by GMOs to the far.r.m'ng community has been
recogmised by the allowance of farming with
GMOs in South Africa subject to the provisions
of the GMOQ Act. Farmers choose {o use

GAMOs on the grounds thar they have a positive

{ivelihood, The submissions made by Biowatch
in these paragraphs represemt an aftempt Iy
Bivwatch fo advance and promole its own
views and opinions on GMOs withowt regerd to
the stated Pasirian of the legislature in this
regard and the chaice of farmers and
cans;;m_e;s to greept the bgﬂeﬁﬁ‘.%f {}Mﬂs in
._f};fs E.-E"H-,E’f, :'.;g_r,f?r aiia, Bii::nff:ﬂ'_ﬁ.h_ L5 fl’fff#r"f_}f !?Qf

acting as it alleges. “in the public interest’.

. P
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792 Biowaich also misrepresents the facts when it
states thet the duty to pay rovalties for GMO
products has been extended te those whose
crops have been ‘contaminated’ by such GMOs
(founding affidavit, para I2.8.3}. Biowaich
refers in this regard to the case of one Percy
Schmeiser, a Canadian farmer who was
allegediy ordered by a Canadion Cowurt to pay
rovalties o Monsante “notwithstanding that
hix crops had been genetically polluted”. In
fact, the cowrt in question found that Mr
Sehmeiser had infentionally and fmowingly
exploiled Monsamo's patent by using its GMO
products, withow! authorisation, in his crops,
and this finding was cowfirmed on appeal.
Copies of the relevant judgments will if
necessary, be placed before this Howmourable
Court at the hearing of this application.”

Tt is significant, by way of background, in my view, that paragraphs 12.9
to 12.11 have not been challenged. They refate to South Africa signing
the “Convention on Biclogical Diversity,” which was agreed for

sighature at a United Nations Conference on  Environmend and

aE- T
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Development in Rio de Janeiro, Brazil, which came into force on 29
~ December. 1993 (12.9) ; the British Medical Association’s Board of
Science and Education joiming “arguments against GMOs™ by issuing
“recommendations regarding environmental precaitions and public
health risk (12.10),” and *many countries around the world [ham;ingl

banned commercial use and release of GMOs (12.11).7

==
o
(]
—=

The purpose of referring to paragraph 12 of the appellant’s
founding aftidavit, as well as to the fourth respondent’s responses
to the allegations conlained in that paragraph, is  to mdicate that,
from the unchallenged portions of paragraph 12 of the appellant’s
affidavit, it is evident that the appeliant was, in approaching the
statutory  respondents for mformation, actuated by genuing
concerns about public interest, Moreover, i ts evident, in my view,
that NGOs such as the Appellant have both a national and an
iniemational obligation to vigilantly monutor South Africa’s role in
the {teld of GMOs, It is also important, in my vicw, to highlight
that the fourth respondent vehemently and relentlessly disputed

ilaar 133 #aly v o H— lali~ 1 7 1
ihat Biowatch was acting in the public interest. In the light of s

attitude in this regard. there is, in my view, nothing that the

appetlant could have done, short of abandoning the entire
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application, to cause the fourth respondent lo relent in its
opposition. The fourth respondent’s opposition was far more
deep-rooted than an objection to the manner in which the appellant
presented its application. Iseck, further, to emphasise and
illustrate that, unlike the Court a guo and the -majﬂrity Judgment in
this. Court, I do not merely accept that the applicant acted n the
pubﬁ.c interest but find that it demonstrated that with convincing
evidence. In my view, the fact that the fourth respondent denied
that the appeliant was acting in the public interest is not a matter
of mere observation. [t wenl inlo great deiafl 1o support s
submission in that vegard. A finding that Biowaich has sianding
and is acting in the public interest is, in m1y view, o comprehensive
success by Biowatch and a comprehensive loss by the fourth

resporrden.

Biowatch’s submissions with regard to casts

Lt

-~

>

1 In its heads of argument, the appeliam dealt with the costs order on

two bases. Firstly, the decision not to grant 2n order of costs m ity
favour against the statutory respondents. Sceondly, the decision o
grant costs, against the appellant, in favour of the fourth
respondent. These two sets of costs are referred to as “the first

costs order” and “the second costs order”, respectively. It is
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apposite, at this stage to cite paragraph 68 of the judgment of the

Court a guo, in which the costs aspect is dealt with. It reads:

“f68] As far as costs are concerned, the gereval rule in
mitigation is that the cost should Jollow the resull
regard ~ However, although Biowatch has beern
partially successful in obiaining some of the refief
sought. the manner in which some of the iis request
for information is formulated, as well as the manner
in which the relief claimed in the notice of motion
was formulated, has convinced me that it showld not
Be granted o costs order in ifs favouwr in these
circumstances. Furthermore, the approuch adopted
by it compelled Monsanio, Stoneville and D & PL 54
fo come [0 court to profect their interest. The issues
were complex and arguments presented by them
were of great assistance. Stoneville and D & PL 54
did not seek any cost ovder against the applicani. On
behalf of Monsanio its counsel sought an ovder for

costs against the applicant. In my view the applicant

should be ordered 1o pay Monsanio's costs. No other
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order as lo costs is warranted in the circumstances of

this case.”

It is, in my view, imporlant to mention that that 1s all that the Court
a quo said with regard to costs. The significance thercof will be
more apparent, later, when that approach is compared with that of
other courts where pariies that litigated i the public interest were,
nevertheless, mulcted in costs, with full reasons for such decisions

aet out in detaii.

In paragraph 6.4 of the appelfant’s hcads of argumcnt. the

following is stated:

“6.4 The abjects of the wust are set out in the trust deed, a

copy of which is annexed marked "EPS3”

in paragraph 2.3 of the Deed of Trust, a number of words and

expressions are defined. 1 extract some of those, n respect

whereof the respondents could, in my view and in the light of their

L LR L LN Y

have commented:
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In 2.3.7.1, there is reference to conservation activities which

include

2371

“2.3.7.1.2

[ E]
Lt

i

2,574
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monitoring  biodiversity prospecting in

South Alrca;”™

establishing legal and  institutional
mechanisms to control access 0 genetic

TESOUrGRS,

monitoring the use, control and release of
senetically modified organisms in Soutn

Africa™

assisting in building the capacity ol
government officials to deal with issues

relating to biodiversity:”

building awareness among civil society,

and so allow for represenlanive and
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2377 taking measures, mcluding legal action,
to ensure compliance with the principal

object.”

In paragraph 1.7 of Blowatch’s heads of argument, 1t 1s submitted
that the public mterest nature of Biowatch’s activities in general is
underlined by the provisions of Biowatch's trust deed, which was
annexed to the founding affidavit. Then, in subparagraphs 1.7.1 10
1.7.3, support for this submission is obtained from certain clavses
in the deed of trust for Biowatch, Annexure “EPS37. Believing
that it was acting in the public interest, the appellant then weni
about seeking information, from the first respondent, fom which
it, the appeltant, would be able 10 determinc that the Government
is, or was, complving with inlemational requirements as well gs
thuse of the GMO Act. Tt sought 10 monitor “the implementation
of South Africa’s obligalions under the Convenlion on Biological

Diversity” {Annexure EPS9)}.

The Respondents’ Responses to Paragraph 6.4 of the Feunding

A LT e
ARLEILLLIOIY AL

Statoiory Respondents
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In paragraph 22 of their answenng affidavit, in response to, inier
alia, paragraph 6.4 of the appellant’s founding affidavit, the
statutory respondents merely state that “this is noted”. This in
spite of the contenis of the wust deed, “EPS3™, conceming the
purpose for which Biowatch was formed, iis objectives and its
functions, Paragraph 15 of the founding affidavit, which relates
the appellant’s desire to obtain the information il seught in relation
to the purpose for which it was formed, including its aims and

functions, which are of a rublic nature, Tt reads:

“{3  The applicant secks the information to which this
applicaiion relaies, both in the public imterest, as veell
as for the protection of the rights which the applicant

enjoys.” {Emphasis added)

However, in response 1o paragraph 15 of the applicant’s founding

affidavit, the statutory respondents reply:

“it is dented that the appellant has established any right to

. . . s ' oo L L]
ou for itzelf “in the public interest’,
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This, in my view, is a strange reply when the contents of the trust
deed, in the context I have referred | have highlighted, are nol
conlested.  The Court ¢ gwe made no comment about this

contradictory reaction on the statutory raspondents’ part.

Fourth respondent

{16] In his response to the applicant’s assertion that 1t 15 a “civil socicty

[17]

organisation that is acting in the public Inierest”, the fourth
respondent challenges the applicant’s  focws  sfondi,  in
paragraphs 13 1o 21 of its answering affidavit, the latter of which

reads as follows:

“21. For oll the reasons stated above, I am advised and
respectfully submit that Biowatch does nof enjoy
locus standi to bring the current proceedings and this

appdication should be dismissed o that basis alone™

The applicant’s focus siandi 1s that challenged and denied by both

the statutory respondents and the foarth respondcent.

In paragraph 16 of it answering affidavit, the deponent on behalf

of the [ourth respondent specifically and says:



“16. [ am advised thal Biowatch does nof make ouf any
case and has not established. that it is acting as a
‘member of, or in the imterest of, a group of ciass of
persons’ within the meaning of section 38(-(:) fof the
Constitution]. in addition, I as the fowrth
respondent's deponent deny that Biowatch is truly
gcting 'in the public interest’ within the meaning of
section 38(d) in bringing this opplication. Biowatch
is a private organisation that simply represents and
advocates the personal interests and opinions of its
tristees.  Further argumeni would be made in this
regavd at the hearing of this applicaiion,” {emphasis

added).

No mention was made by the fourth respondent, m all the
paragraphs 1 have mentioned, of paragraph 6.4 of the appellant’s
founding affidavit, neither was there allusion Lo the trust deed.
How the fourth respondent recongiles its attack on lhe appellant’s
focus standi when it docs not challenge its averments m the trust

deed is, in oty view, incongritous.
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Similarly, when dealing with the applicant’s reliance on also

s 32(1)c) of NEMA, the fourth respondent writes:

“In the event, [ devy that Biowalch has mode out a case, or
established, that it is acting in :‘f-i(:‘ inderest of or on behalf of
a group of or a class of persorns whose inferest are affected’
*rfftfziz:: the meaning of section 32f1ife) of the NEMA in
bringing these proceedings. [ also deny that Biowaich is
fruly acting inm the ‘public inferest’ or in the ‘imerest of
protecting the environment” within the meaning of sections
32(11d) and (e) respectively. As stated above., Biowatch is
a privale orgarisalion that simply represents and odvances

the persom inierest and opinfons of his trusiees.”

<24 For all the reasons staled above, | om advised and
respectfilly submit thar Biowatch does not enjoyv a
locus standi 10 bring the curvent proceedings and its

application should be dismissed on thar basis alone.”

the public interest™ 15 one of the main 1ssues that the Court o guo

had o decide. The nature of the information scught by the
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applicant was such that it could have been entitled to it only if it
was acting in the public imerest. As I have illustrated, both the
statufory respondents and the fourth respondent denied that the
applicant was acting in the public interest, totally unjustifiably.
They denied that up ti-ll the time of judgment and a lot of time was,
unnecessarily in my view, spent in dealing with their respective

ohjections in this regard.

One of the facts of this casc is that the Court o gwe, having found
that “Biowatch did achieve substantial success in the relief nt

sought against the first to third respondents, 1.¢. the Registrar, the

order, to refusc “to grant an order for costs against the first o third
respondents™ (para [8] of the judgment in the application for leave
to appeal). In the case of the second cost order, it granted an order
of costs against the apphicant, in favour of the fourth respondent,
adding that “the provigions of section 21A of the Supreme Court
Act 1939, 59 of 1959, are applicable™.  OF crucial importance 1s
also the Facl that, as a matier of facl, the applicant did make
requests {or information related o #s mussion from the stahstory
respondents. ‘The [ad that the applicant directed no request to the

lourth respondent, belors bringing the application and . the nature
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of the relationship between the statutory respondents, on the one
hand, and the fourth respondent, on the other hand, were, m my
view, importani factors for consideration by the Court g gwo.
Related to the latter aspect 1s the question as to how the fourth
resﬁcmdent reacied when 11 learnt that the applicant was making
requests. 1o the statutory respondents, for information of a naturc
that the fourth respondent had an mterest in. 1t did nothing and
jomed the application only after 1t had been set down and had
fortuitously been postponed before starting. That conduct docs
not, in my view, demonsiraie the [ourth respondent’s lack of

genuine concern aboul the nsk of some protected information

rAAEELien A Lowwin

being providad, by the firgt respondent, t
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disregard for the consequences thereof,

Discretion of the Court g guo in Respect of the Award of Costs

[23] It is submitted, on the applicant’s bchalf, that the Court 4 gquo
“failed 1o take a number of relevant constderations mto account in
making [its] award as to costs, including its own {inding tha
Biowatch was litigating in the public interest™. (Paragraph 4.4 of
the appellant’s heads of argument) As | understand the
submisstons on the appellant’s behall in this regard, the court «

guo misdirected sell with regard 10 ““two basic principles’
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developed by the courts in relation to costs. (Ferreira v Levine
NO and Others; Vryenhoek and Others v Powell NO and Others
1996 2 SA 61 (CC) at para [3]” (para 5.1 of the applicant’s heads

of argument)).

With regard to principles applicablic in respect of the discretion of
the Court @ guo with regard to costs, the appellant elaborates as

tollows in its heads of arguinent:

“3.2 These principles are as follows
5.2.1 The award of costs, unless expressly otherwise
eracied, is in the discretion of the presiding
Judicial official and is ‘in essence a matter of

fairness to both sides”

Kruger Bros and Wasseriman v Rushin 1918 AD 63
at 69; Rondalia Assurance Corporation of SA Lid v
Page and Others 1975 1 84 708 (4) ai 7200 Ward v

Sulzer 1973 3 54 701 (4) at 7060,

3.2.2 The successful party should, as a general rule,

heve his or her cosrs.



{22]

Fripp v Gibbon and Co 1913 AD 354 at 357; Merber
v Merber 1948 1 SA 446 (A} at 452" (Emphasis

added)

The submission 18 qualified as follows:

3.3 The Constitutional Court. however, stated that “the

principles which have been developed in relation to
the award of costs are by their nature sufficienily
flexible and adapmable to meet new needs which may
arise in regard to constitutional litigation.” Although
the general principles ‘of a useful point of depariure
o [if] the need arises, the rules may have to be
substantially adapted, this showld however be done on
a case by case basis’,

Ferreira fsupra} of paracraph (377, (emphasis

added).

I did not understand either Mr Bester, on behalt of the statutory
respondents, or Mr Snvekers, on the [ourth respondent’s behall] 10

disagree with the submissions made, above by Mr Moultrie, on



