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committee by the first respondent. The application had been
dismissed, with costs, and the appellants had then appealcd against
that decision in.the Supreme Court of Appeal. That appeal was
also unsuccessful. It does not appear that, when the guestion of
costs was being argued before the SCA, the question of the
provisions of s 21A was discussed nor, for that matter, was there
reference to the first of the two principles on matters of costs, viz,
the supremacy of the judicial discretion of the court of first
instance in the awarding of cosls. 1 cite this awthonity, however, as
another illustration of the relevance of public interest concerning
the awarding of costs. In parz [35], LANGA, DCJ. as he then was,

savs the following:

“In the High Couri, the appelionts weve orderved to pay
costs. The respondenis have asked for costs in this Court in
the event of their being successful.  The issues af siake are
important  matiers of public imterest agffeciing  local
governmen! structires throughout the Republic. T consider
that an appropriate order in this Court is for each party fo

FIFL I PR

pay its own costs.”

L T
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That is the majority judgment in that case. Although, in his
minority judgment, SACHS, J gave different reasons for
concurring in the judgment to LANGA, DCI (as he then was), he
said nothing that suggested that he had a different view with regard
to the view expressed concerning costs. In her dissenting minority
judgment, O'REGAN, J did not, in suggesting that the appeal be

upheld, allude to the question of costs.

From thc above, thers is no doubt In my view, that the
Constitutional Court adopts the trend that 1s 1n vague i some
forcign jurisdiction of the ordmary, not awarding costs against
applicants in public mtersst {tigabion. Conseguently, 1 find that
the following statement by the Land Claims Court, in Hlatshwavo
{supra), al para [18]. summarises the atlitude of the Constitutional

Court as follows:

“Owr law recognises thot in the exercise af its discretion
relating to costs a court may deprive a successful pavty of
his or her cosis and the trend, in the Counstititional Court
at feast, appears io be in the direction of recognising public
i&a’erésr CHIES GF one of those circumsiances where ¥ ma,.v

be gppropriate to de-sa;” {emphasis addded).

T N



In myv view, there is, more than a “trend,” a flexible practice by the

Constitutional Cowrt in this regard.

Supreme Court of Appeal on Section 21A Public Interest

[62] In Western Cape Education Department and Another v George
1998 (3) SA 77 (SCA), the Supreme Court of Appeal (the SCA)
requested counsel for the appellants 1o prepare arsument on the
question, i fimine, whether the appeal was not liable for dismissal
i terms of s 21 of the Supreme Court Act 59 of 1939, on the basis
thal, as the section lavs out, “the issues are of such a nature that the
judgment or order sought will have no practical effect or result™.
After hearing argument. the Court came to the conclusion that no
practical cffcet or result would be served W hearing the appeal,
which was only with regard to costs. HOWIE, JA {as he then
wash, in giving the judgment on behalf of the Court, reiterated at
B4G, a “waming expressed 1n the matter of Premier, Provinsic
Mpumalanga en Ander v Globlersdalse Stadsraad {1998 (2} SA
1136 {SCA), thar practitioners kccp the provisioms of 521A in
mind not only at the stage of an application for leave to appeal but

also thereafter (84G)".  Whilst this s a case i which the
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provisions of s 21A wcre applied, it is important to examine the

basts on which the Supreme Court of Appeal dismissed the appeal.

The respondent, George, had referred a decision by the appellant —
refusing io accord her benefits of the house-owner allowance
scheme — to the Industrial Court, in terms of s 18 of the Education
Labour Relations Act 146 of 1993, for it 1o be declared an unfair
labour practice. The industrial court found n the respondents’
favour, haiding that the respondents’ refissal constituted an unfair
fabour practice. The appellant appealed to the Labour Appeal
Court, which also dismisscd the appeal but granted the appellant
leave 1o appeal to the Supremc Court of Appeal, which is the

decision in respect of which HOWIE. JA (as he then was}) gave his

judgment. Before the appeal was heuard in the Supreme Court of

the Appeal, the parties concluded a settlement agreement, which
tesulted in the respondent withdrawing her opposition to the
appellant’s appeal before the SCA. By that time that the appeal
was heard in the SCA, the agreement of the Council had aiready
E.u.cc.n publlshcd and the discrimination of which the respondent had
cemplamedhad La;]r-:i:.édje' Ecﬂn removed. The only 1ssue remaining

for decision was the question whether or not the appellant’s

S amem - L -
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conduct consiituted an unfair labour practice. It was on that basis
that the Court called upon the appellant’s counsel to make

submissions in respect of the provisions of s 21A.

The gravamen of the appeltant’s submissions. with regard 1o its
continucd pursuit of the appeal, in George (supra) was thal il was
essential to free the appellant of a stigma of having perpetrated an
unfair labour practice. [t was submitted that it was important for
the Court to fay down a principle that, where, as was the casc in
that matter, negotiations were still in progress, 1t was legally
inappropriate ot an employee io take the issue before the Industrial
Court for that Court Lo decide on it. Because the Fducation Labour
Relations Act had already been repcaled by the Labour Relations
Act 66 of 1995, the SCA was of the view that the stigma fcared by
appeliants was no longer justified. [f anything, any would-be
anphicants for employment with the appellant would be encouraged
by the change. They would, instead, be of the view that: “The
position is guite different now — eguality has been achieved”
Although the SCA held that: “rothing demonsirates in this case
that & finding that there was no wnfair labour practice, whifsi il
might constitute subjective solatism for appellanis, would bring

ahoui any objectively discernible practical advantages for them or

i et | ST R
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anyore else whether in the labowr relations sphere or at all’, it
significantly, for purposes of Hie Briasent case, accepted that: “Jo
fitigate with the motive to cledi- ome's name is undersiandable
(83H-1/J), even where the outcome of the judgment will have no
practical effect on the relationship between the parties, except o

reverse ¢ costs decision by a lower court™ (Emphasis added)

Tt 1s quite cvident that, in determining whether the provisions of
s 21A were applicable or not, the Court ook with ... the public
interest nature of the application as well as constitutional issues
raised.  Whilst, in accordanee with the provisions of s 21A, the
appeal failed, the application cscaped costs on aecount of the stated
nature of the application. The attitude of the SCA, with regard 1o
the provisions of s 21A, is also discusscd, later in my judgment,
Hndcr .mp‘-.;; on matters of great importance and the need (o give

guidange n respect of living ongoing relationships.
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Quite clearly, from the decisions I have cited and discussed above
and others T have not discussed, the High Court also recognises and
follows, in myv view, the Constitutional Court’s approach and that
of the 8CA concerning public interest litigants, with regard to costs
related to such litigation. 1t is also in line with international trends

1n that regard.

In myv view, even if Monsante, the fourth respondent, was the
successful party, it ought, in the circumstances of this case to have

been, denied its costs.

THE HMOCH COURT

[68]

| 69]

Tt is, in my view, evident from various decisions of the High Court
of South Africa that that Court does not ordinarfly mulct an

applicant in a public interest matter with costs.

There are numerous decisions cited in the appellant’s heads of
argument that ] have not mentioned m my judgement, that are in

support T hayve discussed ot referred to in my judgement. It is. in
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my view, not necessary for me {o cite all of them. What 1s said in
The Institute for Democracy inm South Africa vs African
National Congress 2005 (5) SA 390, at paras {60}-[62], the
judgment by GRIESEL, ), represents , in my view, sentiments
expressed by the High Court in respect of public interest matters
and those involving issues of constitutional imporlance. They are
more about costs in public interest litigation than about s21A
provisions. That was an application in which the applicam sought
to gain access to records of donations, greater than R500 000000,
made to various political parties over a specified period. Durmg
his judegment, the learned Judge says the following in para [3], at

45E/F:

“The three applicants bring the present proceedings i terms
of 538 of the Constitution on their own behalf: in the
interest of all Sowth Afican citizens; and in the public

interest™

The professed aim of the application is stated as follows at

para {1, ar 458-C/D:
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“[]] The professed aim of this application, as articulated
by the applicants in their founding affidavit. is ‘to
establish the principle that political parties, or at
least those who hold seats ‘f‘? the national, provincial
governmen: legislatures, are obliged in terms of
s 32(1) of the Constitution of the Republic of South
Africa and s 11 of s 50 of the Promotion of Access to
Information Act 2 of 2000 (PAIA), to disclose
particulars of oll the subsiantial domafions they
receive, on due and proper request for those

particulars made by any other South African citizen.”

The learned judge came to the conclusion that “on [his]
mlerpretation of existing legislation, the respondents are not

obliged to disclose such records” {para [57], at 60E).

With regard (o costs, GRITISEL, J writes as Jollows, at paras [60]

and [61], 61E-G:

“[60] The guiding principle in this regard appears 10 be that
the question of costs i constitutional and public

intcrest litigation remains a discretionary matter.
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However, parlies whe Iiigate to test the
constitutionality of law or conduct usually seek io
veniilate important issues relating o constiutional
principle.  Such persons should not be discouraged
from doing so by running the risk of having to pay the
casls of their adversaries, if the court takes a view
which is different from the wview taken by the

petilioner.

These principles have been applied uniformly where
liligation is againsl an organ of Sitate. The same
principle apply in cases involving private hilgants
where a party litigates for public purposes and In the

public interest.”

In making its order, the Court said the followng;

“Order

[63] For the reasons sgl out above, the

application is dismissed no order is made as 10 costs.” {

Emphasis added).
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[7t] In Nzimande v Nzimande and Another 2005 (1) SA 83 (W), at
para 73, the JAJBHAY, I recognises that where hiigants seek to

test the

“implementaiion and application of a statute which has
imporiani socio-economic consequences ... fthey] should
not be discouraged from doing so by the risk of having fo
pay the costs of their adversaries. if the cowt takes a view
which is different from the view taken by the applican,
provided that ‘the grounds of attack on the impugned statule
are [not] frivolous or vexations™ or a consequence of the
litigant having ‘acted from improper motives ov {because]
there are other circumstances which make it in the interest
Gf fustice to direct such cosls to be paid by the losing party”,

(emphasis added).

Environmental Litigation and Costs {(and section 32 of NEMA)
|69] The appellant’s. heads of argument also list a number of cases
rciaung fa enviropmenial issues, in which the same trend wth

regard jo pubm hmms; m;tmna has begn- mhmﬁ cd
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[72] The appellant’s reliance on this special category of cases is, no
doubts, prompted, primarily, by the fact that the appellant, like the
applicants in those cases, was preoccupied with environmental
issues, in its application, where NEMA was the dominant Act. The
principles enunciated in the cases cited by the appellant, in this
regard, though they happen to refer to environmental litigation, are,
in my view, no different from the general principles with regard to
public intercst litigation.  Section 32(2) of the National

Environmental Management Act, 107 of 1998 ("NEMA™), reads:

“A court may decide not to award costs against a person
who, ... persons which, face 1o secure the relief sought in
respect of any breach or threaiened breach of any provision
of this Act, including a principle contained in Chapter 1. or
of any provision of a specific environmental manugement
Aet. ar of any viher stafutory provision concerned with the
protection of the cnviromment or the wse of natwal
resources, if the court is of the opinion that the person ar
group of persons acted reasonably owt of g concern for the
public imeresi or in the inwerest of protecting the

envirorment and had made due efforts to use other means

reasonably available for ohtaining the relief sought”™
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Cases involving environmental litigaiton include Petro Props
{Pty) Ltd v Barlow and Another 2006 (5) SA 160 (W) at
para [61]; Silvermine Valley Coalition v Sybrand Van der Spey
Boerdery and Others 2002 (1) SA 478 (C); Wildlife and
Environmental Society of South Africa v MEC for Economic
Affairs, Environment and Tourism, Eastern Cape and Others
2005 (6) SA 123 (E) — often referrcd to as the WESSA case -
Highchange Investments (Pty) Ltd v Cape Produce Co (Pty)
Ltd t/a Pelts Products, and Others 2004 (2) SA 393 (E).

I shall discuss two of these cases. Silvermine Valley Coalition
(supra) and WESSA (supra) are examples of where the exercise of
the dizcrction, on the part of the Court, produced different resulis.
In both cases, the Court was unhappy about the manner in which
the application was brought before the Court. DAVIES, T said the

following in that regard, in Sifvermine (supra). at 493C-DVE:

“The manner in which this case has come before this Court
is unfortunate. Had the fourth respondent performed its
srvironmental  stewardship, it would not have been
necessary for an NGO to have so acted. Unfortunately tite

morner in which the dispute was placed before this Couri
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leaves it with no other allernative than to rule en the basis
of the relief sought However. that does noi mean that the
Court should not exercise its discretion insofar as costs are
concerned.  In further the court of this particular
conclusion it seems to me that NGOs should nol have
unnecessary obsiacles placed in their way when they act in
the manner designed to hold the State and indeed the private
community accouniable for the constitutional commitments
of our new society. which includes the protection of the

environments.”
The [earned Judge concluded, at 493D, thar:

“ .. NGOs should not have unnecessary obstacles placed in
their way when they act in a r&aﬁnerl'.c.z’esli.é;r;el?d | o lhf.)i.c.f rﬁe
State and indeed the private community accountable to the
constitutional commitments aof our Rew  sociewy, w{:g‘dz
includes the protection of the enviromment” (emphasis

added).

Although the application was dismissed, no order was made as o

costs, save as to costs for an abortive urgent application brought



104

earlier by the applicant. Referring to costs of the two applications,

the court said the following at 493E-F.

“For this reasc:r‘n it will be an improper employment of the
discretion of this Court in lerms qfsﬁ’f{_ﬁ?) of NEMA to
award GG;S‘IS in favour of first resp.fmdenr insafar as the
application is concerned. The same unfortunately cannot be
said of the premature and ill-advised application launched
on 22 February Where there was no reasonable justification
Jor the urgency which was sought in that application before

Josman, J.7

[74] In WESSA. the applicant brought the appheation out of concern
that the toxic levels of chemicals from a proposed construction of
an incinerator being dangcrously high.  When the applicant
eveniually withdrew its application, the Court was called upon to
decide the question of costs. Il was submitied, on the respondent’s
behalf, that the ordinary common law principles concerning the
awarding of costs should apply. PICKERING. T stated, at 131C,
ihat Ihal; submission “loses sth of the pubhc interest and
c-ﬂnstlmtmnﬁ] natur’E ot tht litigation .. W‘l'[h..th_e cnactment of

the {opstitution, the common lew prineipie& set ong ahma #re to

P PR T B . T T o TN L P e ﬁ'!' B e L ]
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be regarded enly as the starting point of the enquiry in matters

of this nature”.

The leamed Judge referred to a large number of authorities, some
ﬁf which have been discﬁssc_;l in thig judgmeﬁtb as well as 'in'thé'
majority judgment, with regard to costs in public miterest litigation.
He, nevertheless, in exercising his discretion in terms of 532(2) of
NEMA., awarded costs against the applicant. expressing himseil as

follows, at 1448, in that regard:

“I am acutely aware of the above-named authoriiies as o
the chilling effect of adverse cosis orders in matters of this
nature as well as the pertinen! remarks of Davies J in the
Sitvermine case (sapraj. In my view, however, it would
neither be fair nov in the inferest of jusiice for the firsi and
second respondents to be deprived of the costs incurred by
them in opposing an application which was doomed te

failure from inception.”

COMMENT _ON _SOME ASPRECTS OF THE MAJORITY

JUDGMENT
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[75] The majority judgment in the present appeal makes a comment
with which I respecifully find myself in disagreement, It says, in

para [33], at pages 36-37:

“What is move, as counsel for Monsanto righf@- submitted, is
that section 214 of the Supreme Cowt Act 1969 does not
hind the Constitutional Court because the Constitutional
Court does not hear appeals on cosis orders. On this basis

too, Sanderson is no authority for the proposition contended

for”

I do not understand the significance of mentioning thal the
Constitutional Court does not hear appeals on costs orders as a way
of explaining the Sandersen decision. In the first place, the
Constitational Court in Sanderson,supra, set aside  the decision
of the South-Eastern Cape Local Division. which had dismusscd
the appétini’s applicarion'ir thal Copt, which judgement had ar
ad\r @1'5? costs ?rﬂéf fﬁéain_s; fﬁie‘ :gphal}an;: A KR’T BGLER, T pyts

it. the-adyersg csi::_esff;' arder:”
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“was in conformity with long a established practice in that
Court. even in cases such as this, where the relief sought is

tied up with a criminal case”™
In the Constifutional Court, KRIEGLER, I said the following:-

“The appellant, however. advanced the contention that, as
the proceedings in the High Court had been an extension of
the criminal case. which violated the appellant’s
Fundamental right, no order as lo cosis should have been
made against hint even though the resort to the Constitution
had failed and cited the judgment in this Court in Motsepe v

Cormunissioner for England Revenue [supra] in support.”

KRIEGLER, J then approved of the appellant’s reliance on
Motsepe {supra), {para [43], at 60B-D). What was said. thereaficr,
by KRIEGLER, J, in respect of costs, did not, in my view, necgate
the principle earlier stated about costs in cases of the natare of
Sandersgn.  sppra nc:n;hmg was sald o suggest that the
canstlr.ltmn.i] court dDES. Irl.Dt regﬂrd.s 21 A arelevant consideration

in matters before it, cmanating [rom the lower courts.

T L ETITIE T R
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[76] Im any evenl, considerations of the provisions of s 21A part where

[77]

a court of first instance has breached one or the other or both of the
two basic principles in relation to the award of costs, the party
against whom costs have been awarded is, on my interpretation of
the Iauthoritic‘:s, enlitfled- ~to appeal againsi such nrd&r,.
notwithstanding that such appeal is only m respect of costs. To use
KRIEGLER, I's words, at para [44], 61B: *However siow a Cowrt
of Appeai should be to inmterfere with a costs order in a court af
first instance, this is clearly q case wheve intervention IS
necessary.” The intervention of the Court of Appeal. in the present
casc, i3 justified by, inter adic. the fact that the court @ quo denied
ihe appellant, the successful party, what would ordinanly be itg

costs against the statutory respondents, the unsuccessful parties.

It can, in my view, be said withou! hesitation that there 18 a trend in
the Constitutional Court’s decisions that. like the instances [ have
mentioned in some international jurisdictions. ordmarily, protects
public interest litigants from the risk of paying cosis in the event of
their actions being unsuccessful, Evidentlv. both the
Constitutional Court, the SCA and the intemational jurisdictions
have referred "fo do not give parties an open ticket o litigate

recklessly simply because they do su in wha Is ostensibly. public
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interest. In this regard, I am of the view that what was said in
Treatment Action Campaign v Minister of Health 2005 (6} SA
363 (T) at 371E-F is of general application, in all Courts. What

"RANCHOD, AJ said in that case is the following:

“In the exercise of its (sic) discrerian.fhe courts have on
occasion departed from the rule that the successful party
should at all imes be favoured with ihe cosis order. Such a
departure only occurs in exceptional circumstances. The
major exception lo the rule is one that deprives the
successful parly ils costs. There is also g possibility that a
successful purty should pay the cosis of the unsuccessiul
party.  The lalier is, however, extremely rare in practice
whereus the former is not .. dn very special
circumsiances the successful party may be ordered fo pay
the costs of the unsuccessfid party. An order to this gffect
is ‘very unusual (ard) is very s.e{ﬁqm gives”. (Sce Ciliers

Law of Courr 3™ ed at 3.20.)

DIUTNN, Al has, in my view, done exactly what 1s “vory unusual™.
He has denied the successful party its costs, which is a possibility

that, in exceplional circumstances, may, of course, happen. [n
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such a situation, the court of appeal, such as we are, is entitled to

enquire as to the justification of such an order.

In saying thét there i8.no such “rule™, the majoritjk judgment is, in

my view, incorrect. Cmaiﬁiy,'ﬂlera is no inflexible rule.  As
already pointed out, ACKERMANN, I, in Motsepe (supra), at

para [30], cautioned against

“awarding costs against litigants who seek to enforce their
constitutional rights against the State, porticularly where
the constitionality of the statutory provision Is atiacked,
lest such orders have an unduly inhibiting or ‘chilling’ effect

on other potential litigants in this category”.

in Sanderson, (supra), the remarks by ACKERMARNN, J were
endorsed, at para [44]. To the exicnt thar KRIEGLER, I
Sandersen (supra), at para [43), 60E, referring to ACKERMANN,

I’s, caution in Motsepe (supra), said:

“Ackermann J immediately proceeded fo point out, however,
that such an approach should not be allowed to develop into

e inflexible rule”,

- e anee—
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he was not, in my view, waming against the acceptance of the

evistence of 2 “rule” which makes it free for litigants to challenge

 the unconstitutionality of statutory provisions where the merits of

the approach to court are not “groundless”™. He was, instead,

warning against a belief that such a role is inflexible.

The question as to why the Court a guo, in the presemt case,
ordered cosis against a successful party, the appellant, is, in my
view, one of the issues for consideration. That relates to costs
awarded against the appcliant, in favour of the fourth respondent.
The Cowrt @ guo found that the fourth respondent was successful m
its opposition to the appellant’s application. If, however, as 15, m
wy view, lhe Court @ quo in the present case was incorrect
tinding (hal the appellant was the vnsuccessful party, as agamnst the
fourth applicant. then the Court @ guo has, in the words of the
Tréatméi‘it.ﬁéﬁﬁn:'Eam'iiaign_judgmanL embarked on what is an
“exiremely -rare practice”, which calls for “very special
gircumstanccs™ for an order of that nature to be given. Il is simply

“very unusual {and) is very seldom given™,

R
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[80] T find myself in respectful disagreement, once more, with the
following, mterpretation by the majority judgment, also in paragraph

[33), at pages 55-56, of the decision in Sanderson (supra):

“The Constitutional C.ﬂ.w"f also set aside the High Court’s
order as to costs. The reason for that was that Efﬁgﬂﬁon was
‘1ot a suif befween private ndividuals’™ bul that it related
directlv o criminal proceedings where costs orders are not

competent.”

In saving that that was not 4 suit between “private” mndividuals,
KRIFGLER, J was, in my view, emphasising that it was not an
action with tegard to public interest. That if related to “criminal
proceedings”, was not, in my view, intended to confine the kind of
relief that was ordered by the Constitutional Court. with regard 1o
costs, to applications related to “criminal proceedings™. It was a
statement of the facts of that case. As a matter of fact, the stae
had institited criminal proceedings against the accuscd person,
where “costs orders arg not competent™. What is important. in my
view, in the context of public interest litigation, is the fact that the
applicant’s daction against the staie relaed 1o his “consiitutional

i o ‘i ) : T R 1 | o
tight’s, hich, hecause he was an agcused nerson In that nstance,

T e
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was in respect of “a fair mal”. Had Mr Sanderson, for an example,
unsuccessfully sucd the state for damages arismg oul of what he
genuinely believed was wrongf] conduct, an assault on lnm by an
employee of the state, during the course of employment of such
employee, the Iﬁere fact that the defendant was the state would not

have rendered Mr Sanderson’s action a public interest claim.

The following criticism of the appellant’s submissions is made in

the majority judgment, in paragraph 36:

“The argumeni that Dunn A7 paid no. ov insufficient,
atiention {o the ‘principle” or ‘rule’ or trend that costs are
not normally awarded against an applicant whe litigates in
the public interest and with a view 1o prolect ihe
environment [this sentence is obviously incomplete], [ have
already pointed out that there is no such ‘rule’ and that it
rewaing o matter for the exercise of the couwrt’s discretion”

{emphasis added),

I hagve difffcully wiih this oxeerpt from the majority judgment, m
that, in the very next senjenge, the llowing is said:

T A T I
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“In the present case it is clear that Dunn 47 was fully aware
of the ‘rule’ or ‘principle’ or trend. In paragraph 15 of s
judgment on the application for leave to appeal he
mentioned that he was acquainted with the case law that
Biowatch's counsel had refer{ed] to because he himself was
ivolved as counsel in Demacm_ﬁc Alliance and Another v

Masondo NO and Another {supral”

If, as is stated above, DUNN, Al was aware of the “rule”™ or
“nrinciple™ or “trend”, I do nol understand why the majority

Judgment says “there is no such ‘rule™.

{821 Il appears to mc that what is being criticised 1s the following

submission in the appeliant’s heads of argument:

“14.1 In the notice of appeal, Biowatch takes isswe with the
decision on cosis on the ground that 'the fearned
Judge misdirected himself ... in not giving new weight
fer the fuct that the gbpe!!ams ﬁ:ere ac;,iﬁg in the pubic
interest (as fou}id ai paragraph 14 oj;mﬁ.ljudgmem_] in
the interest af pmzécfing the emvironment, and io

iphold constitutianal rights .
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It is submitted that the cowrt 4 que’s failure lo take
into account the public interest aspects of this
litigation when considering the guestion of costs,
meant rhaz..‘ thar it exercised its power ‘Upon a Wrong
principle ... or did not act for subsiontial reasons’
and that the decision on costs Is therefore liable to be

overttrned on appeal.

To the extent that such aspects are not vegarded as
befng relevant 1o the question of costs within common
law, if is submitied that the common law musi be
developed in line with the consiifution to ensure

adequate access 1o court in public interest matiers.

It is clear, however, that the courts have consistentiv
recognised thar the ordinary principles in relation 1o
costs showld not be applied in public interest

liiigation™ (reference to authorities has becn omitted).

The submission in paragraph of the sppefiant’s heads of argument

11.4, to the extent that it says “the ordinary principles should not
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be applied”, is, in my view, overstated. The appellant’s heads of
argument, themselves, repeatedhy refer to autherities to that effect.
For instance, thev emphasise what is said in Insiitute for
Demecracy in South Africa (supra), at para [60], that: “The
guiding principle in this regavd appears .Ec.:r be that the gﬁésﬁan af
cosis in c-:msrfruﬁﬂna! and public interest litigation remains «

discretionary matter” {cmphasis added).

T atso have difficulty with the following further statement in the

majority judgment, in respect of the Sanderson decision:

“Kriegler J. who gave the judgment of the court, was also of
the view, ar 61A-B of the Board that the appeliant’s
compigint ‘was a genuine complaint on g point of
substance and should therefore not have been visited with
the sanction of a costs order (para [33]. page 36, emphasis

added )

Whilst this is a correct statemend of what Kriegler, | said, I
understand the majority judgment 1o be using thal statement as &

basis for distingnishing the facts of the Sanderson decision from
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those of the Biowatch case. That, in my view, cannot be a correct
basis for distinguishing the two cases. From my understanding of
the judgment of the Court a quo, there has not been the slightest
suggestion by Dunmn, AJ that Biowatch’s complaint was not
genuine. There would not, otherwise, have been a judgment
Biowaich’s favour, on the merits, against the statutory respondents.
it Fnllcrﬁa from what 1 have said, that [ disagree with the following

passage in the majority judgment. also in para [33], page 56

“Counsel for Biowalch relied heavily on this [Sandersen]
decision and comiended that it provides proof of the basic
principle that a court should ordinarily nol make a cosis
order against the losing parly which seeks fo enforce or
establish an important constitutional poini or principle.
I thinik that counsel reads more into the decision than is
justified  What is of decisive importance in thar matler was
_rhaf.z:‘hé Er’tigafféﬁ %e;’éred direcily {o crimingl procesdings
whrch the siate mmafﬁs -"Tfiel?h'i:rﬁgse s Iﬁerefdre'nm direct
a#r#ﬁ.r'_f;y Jor .;‘F;te propusition .ar;rrafendsd for.-h}-- -Eiﬂﬁvqr.ch:'é

ciinsel. ™ {Emphasis added)
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My reasons for disagreeing are contained in what [ have already
stated earlier on, with regard to the Sanderson decision. The
appellant’s reliance on the Sanderson decision Is. 1 my view,

justified.

Another aspect that has not been mentioned by counsel in their
respective submissions, at all the stages of this case, by the Court ¢
guo in respect of both judgments and by the majority judgment is
what appears to me to be an anomaly, viz,, that the first and fourth
respondents seemingly did not communicate about the appeliant’s
request. There is no doubt in my mind that, if they had so
communicated the fourth respondent would have conveyed to the
first respondent the perceived threat by the appellant’s request 1o
all or some of the fourth respondent’s confidential information n
the custody of the first respondent. 1t would then have been the
ecasiest thing to do, in my view, for the first respondent to convey
to the appellant such information. Such communication would
have enabled the first respondent to inform the appellant of the
fourth respondent’s right’s and concerns. If the appeilant had
heeded such conecerns, il would not have been necessary for the
[ourth respondent 1o join as a party in the application. In thai

event, what is staled by the Court a guo, in para [43} of the
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judgment, at 657 line 16 — 6358 line 8 would have dpplied equally
to such information. What the Court a guo says in that regard is

the following:

“But what s imporiant aboul the Regisivir’s vigwpoinr Is
this, namely, that if he had any doubt about the nature
and/or v;:;.i,'fdfzy of Biowatch's request he was, in my view,
enfoined 1o establish precisely what it was seeking and io
assist it in its endeavours 1o achieve that. The Registrar was
not entitled to adopt a passive role in that regard. If afier
having engaged Biowatch, he had any doubt about the bona
Fdes of #ts request and that he genuinely opined that it was
vexatious and oppressive or unintelligible he could and he
shonld have refused it on that ground. The fact that he did
not do so is rather sigrificant” (emphasis added}]

The Rogistrar { the first respondent) was, in my view, similarfy not
r.emitied .m...adopt 21 pﬁssive role with regard to what must have been
iknown to him to be the fourth respondent’s rights and interests that
needed protection It is, in my view. highly unlikely that the fmst
respondent did not inform the fourth respondent that the appellant was

requesting informatios relatad {o the fourth respondent’s actvities, and



