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Introduciion

1.

This is an appesl against a costs order only., The appeilant
(“Browatch™) a,pplied on notice of motion in the coort a. gueo Tor an
order directing the first 1o third respondents (“the statulory
respondents™) to provide it with certain information. The
application was opposed by the first to (hird respondents. The
fourth, fifth and sixth respondents were granted leave to intervens
as rf:spnndents, Thgy also opposed the application. The amivus

curige was also granted leave to take part in the proceedings.

The court g guo, per DUNM AJ, ordered the statutory respondents
o provide access to the appellant t¢ cortain records, regisiers and

documents under their control. the access which was granted to

the appellant was, however, not unrestricted. In terms of the

court’s order the appellant can not gain acecss to docurnents
eteetera, or parts thereof, in reapéct of which access can be refused
in terms of Chapter4 of Part 2 of the Promotion of Access to

Information Act, 2000, 2 of 2000 (“PAIA™).
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In regard to cosls the court @ guo ordered the appellant to pay the

tourth respondent’s (*Monsanto™) costs. No other order as to costs

was madc.

The appellant fecls aggrieved about the fact that the comt g GHO
had not granied a costs order in ifs favour against the statutory
respondents and, also, about the fact that it was ordered to pay

Monsanto®s costs.

‘The appeal is before ihiis court with the leave of the court & guo.

The appeal was opposed by the staiutory respondents and by
Monsanto. The fifth and sixth respondents in the court a guo and
the dmicus Curige did not take part in the proceedings in this

COHre

The appellant did not file the record of appeal limeously in terms
of the ruies of court. 1t applied for condonation thereof. That
appiication was not opposed. An acceptable explanation for the
non-compliance with the rules of court was fhrnmished. The

application will, therefore, be granted. All three partics were
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agreed that the costs of the application should be costs in the

appeat. Such an order will, thercfore, be made.

The salient facts

8- -

Biowatch is a trust which is registered with the Master of the High
Court at Cape Town. In terms of clause 5 of the trust deed its

rimary object 15 “to engage in and promote nature conservation
pu; ] g P

activifies™.

I the fouhding affidavit Bidwiiich was described us “a national

non-governmental organisation (NGO} that acts in the public

interest™.

It takes a keen interest in what has been described as “the wide
spread commercialisation of genetically modified organisms
{“GM.OS") m South Afnca mnd the ahsence af civil soeiety
involvemnent in the determination of policy and law regulating their
unsg, control and release_,. Biowatch can therefore be seen as a
waichdog which keeps an eye on the experimentation with, use,
control and release of GMOs to ensure that the riphts of the people
of South Africa to an environment that is not harmful to their

health or well-being and o have the covironment protected for the
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benefit of future generations through legislative and other means,

is not being infringed.”

Although 1t was disputed on the papers that Biowaich was acting in
the public interest, I am prepared to accept, as did the court g guo,
that it acted indeed in the public interest in iostituting the

proceedings in the court & guo.

The statutory respondents are functionaries under the Genetically

Madified Organisms Act 1998, 15 of 1998 {“the GMO Act™).

The {irst respondent administers the GMO Act and may also
exercise powers and fonctions assigned to him by the second

respondent.

The second respondent has an advisory funclion in terims of the
GMO Act and advises Ithe first respondent on all aspects relating to
GMIOs, |t is also vested with certam powers and duties under
section 18 of the GMO Act relating to the disclosure of

information which is not of a confidential nature.



2007 Mow U6 ti:04 VORSTER DU PLESSIS HTT. Ul123440819

10.

The third respondent is, of course, in control of the Department of
Agriculture in whose possession the information relating to GMOs
is. In the answering affidavit the pomt in limine was raised that it
was a misjoinder 1o have joined the third respondent as a
respondent.  “That pl:}inl. was not upheld by the cowrt o gue. 1 s,

therefore, of no retevance in the appeal,

The fourth respondent, Monsante, is described in the papers as “a
diversiﬁéd bictechnology ecmpany which 1s mvalved, inter afia, in
the research, development and sale of genetically modified
organisms in South Alrica”™. It 1s further stated that “Monsanto is
...one of the leading participants in the South African GMO
industry”. The extent of Monsanto™s pacticipation in the aforesaid

ingustry is evidenced by the fact that “at least 23 GMO permits

‘have been issued to Monsanto (by the statutory respondents) since

January 2000",

In 1s papers Monsanto claimed that its confidential information
which it has fumished to the first and second respondents, is
protected against disclosure to Biowatch in terms of, firstly,
section 18 of the GMO Act and, secondly, scctions 36, 37 and

43(1) of PATA and, lastly, section 36 of the Constitution of 1996,
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11.

12.

The court ¢ guo found ithat Monsanto’s confidential information is
indecd protected by Chapter 4 of Part 2 of PAIA and that the first
and second respondents could withhold information from

Biowaich on any of the grounds of refusal of infonmatian specified

in that chapter,

" In the light of the fact that the fifth and sixth respondents did not

take part in the proceedings in this court, I do not deem it

necessary. or relevant, lo refer to their role in the proceedings in

* the court e guo.

At the time that Biowartch laonched the application on
22 Avgust 2002, PAIA was already promulpated and had become
of furce and ecffect. It became of force and effect, generally

speaking, on % March 2001,

Biowatch had, however, requested the information which it sought
from the first and second respondents, during the vear 2000 and

February 2001, At that stage PALA was notl yet in operation.
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The cowrt a que found that Chaprer 4 of Part 2 of PATA had
retrospective effect and that the first and second respondants could
rely thercon to refuse to disclose any of Monsanto’s confidential
information to Biowatch. That finding of the court @ que must be
accepted as correct by this court for purposes hereof as there is no

appeal against that finding.

In terms of prayer 1 of the notice of motion Biowatch’s request for
the information & sought was formulated in a rather unorthodox
manner. The information sought was described as that appearing
in four letters which were addressed to the stamitory respondents
and copies of which were annexed to the founding affidavit. [twas
Turther stated in the prayer that “insofar as such informalion has
already been provided” in two letters which were addressed to
Biowatch by the first respondent, that information need not be
tfurnished. Copies of these two letters were also snnexed te the

founding affidavit.

At least Monsanto, in ifs papers, complained about the manner and
format ol the request for information as described in the notice ol
motion. s main complaint was that there was an overlap between

the different requests for the information and that Biowaich had
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not properly defimed the information that is sought so that it,
Monsanto, was not able to identify precisely what information was
sought by Biowatch. In paragraph 35 of Monsanio’s answering
affidavit, [or instance, it was alleged that “the categories of
information listed in that annexure {annn:xﬁre EPSQ, the fourth
rsﬁucsl} are defined in such broad and vague terms that it is
impassible for Monsanto o determine prec:._isal}r what they are
intended to include”. That complaint was repeated in paragraphs

60 and 72 of Monsanto’s answering affidavit.

The court & gue eventually found that # was unnecessary for
Biowatch to have included the first, second and third reguests in
prayer 1 of the notice of motion, In regard to the first request the
court found that Biowatch had béen furnished with the information
sought therein by the (ime that the application was Jannched and
that reference to that letfer “can and should, therefore, be igniored™.
The court further found that the first and sccond respondents had
not satislactorily responded to Biowatch’s request contained in its
sccond letter but that that request for information was repeated in
Biowatch’s fourth lelier or request. It was thercfore also

ummecessary to have included the second request in the notice of

motion.

+10
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In regard-te the third request for information DUNN AJ found that

there were four deficiencies in the first respondent’s response to it.

Despite that the leamed acting judge found that it was “also
entirely unnecessary for Biowatch to have referred to its third
request in the notice of motion since all the information sought by

it 1s adequately catered for in its fourth request™,

In regard to the fourth rr:queét, or letter, the court a guo found that
Biowaich was eniitled to access to the information sought thersin
except for four items mentioned in the judgment Biowatch’s
access was, as 1 have already mentioned, restricted because the
statutory respondents could refuse access to information on any af
the prounds justifying refusal of acesss to information which are

specified in Chapter 4 of Part 2 of PAJA.

The court o gue s reasons for the costs order that it made

14,

In his judgment DUNN AJ dealt very cwpti::alljr with the issue of
costs. His reasons are to be found in paragraph 68 of his written

Judgment which reads as follows:

.11
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“[68] As far as costs are concemned, the general e in

litigation s that the costs should follow the result.
However, although Riowatch has been partially
successtul in obtamning some of the relief sought, the
manner in which some of its requesis for information
were formulated, as well as the manner in which the
relief claimed in the notice of motion was formulated,
has convinced me that it should not be granted a costs
order in  his favour in these circumstances.
Furthermore, the approach adopted by it compelled
Monsanto, Stoneville and D & PLSA to come to court
fo proiect their imterests. The issues were complex
and the arguments presented by them were of preat
assistance. Stoneville and D & PLSA did not seek
any costs order against the applicant. On behalf of
Monsanto its counsel sought an order for costs against
the applicant. In my view the applicant should be
ordered to pay Monsanto’s costs, No other order as to

costs s warranted in the circumsiances of this casc,”

15.  Later, 1n his judgment on the application for leave to appeal, the

learned acting judge said that Biowatch had achieved substantial

.12
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success against-the statutory respoadents. He also stated that he
considered Monsanto to have achieved substantial success
“because it all along contended that Biowatch did not have open
scsame to such information and that its rights of access was subject
lo the provisions of PATA and, at the very least, also subject to the
limitations containied in mc.ﬂﬂnetically Modifted Organisms Agct,

1997 (Act 15 of 199'7)™,

The conlentions of the parties

16,

Hiﬁwatc-h contended on appeal, broadly summarised, that the
provisions of section 21A of the Supreine Court Act, 1959, 59 of
1959, da not stand in the way of its appeal and that this court can,
and should, determine the issue of costs. It Auther contended that
DUNN AJ had, in any event, misdirected himseclf in a number of
respects and that this court is therefore entitled, and obliged, to

determine the issue of costs afresh.

In the event of it succeeding on appeal, Biowatch does not scek a
casts order in respect of the appeal. In the event of it being
unsuccesstul in the appeal, Biowatch has requested this court o
make no order as to costs. The basis for this request was that

Biowsatch has been acting and litigating in the public interest and

+13
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that the litigation relates to imporiant conslitutional 1ssues or

principles.

Rijowatch submilied that this court should upheld the appeal and
that the costs order of the court a guo shoutd be replaced with an

order as follows:

«The first and third respondents arc ordered to pay the

applicant’s costs; save 88 aforesaid, no other order as to

cosgfs 15 made.”

The effect of such an order would, of course, be that Biowatch is
afforded its costs as against the statuiory respondents and that

wmonsanto witl have to pay its own costs.

‘The statutory respondents and Monsanto contended, broadly
summarised, that the court g gue had committed no misdirections
and that no ground exists, therefore, for mterfering with the
discretion that was exercised by DUNN AJ, The appeal should,
therefore, be.dismissed pursuant io section Z1A of the Supreme

Court Act, 1959,

.14
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Both the statutory respondents and Monsanto asked for costs to be
awarded against Biowatch in the event of the appeal belng

dismissed.

Diiscussion

Section 21A of Act 59 of 1959

18. The first issuc that needs to be discussed is the applicability or

otherwise of section 21A of the Supreme Courl Act, 1959 16 the

present case. The seclion reads as oilows:

“(1) When at the hearing of any civil appeal to the
Appellate Divisien or any Provinctal or Local
Division of the Supreme Court the issucs are of such a
nature that the judgment or crder sougbt will have no
practical effect or result, the appeal may be dismissed

on this ground alone.

(2)
{a) If at any fime prior to the hearing of an
appcal the Chicf Justice or the Judge
Presideni, as the case may be, 18 primo

facie of the view that it would be

-15
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(b}

{c)

15

appropriate to dismiss the appeal on the
prounsds set out in subsection (1), he or
she shall call for writien representations
from the respective parties as 1 why the

appeal should not be so dismissed.

Upon  receipt of  the written
representations or, failing which, at the
expiry of the time determincd for their

lodging, the ratter shall be referred by

the Chief Justice or by the ludge '

President, as the case may be, to three
judges of the Divisiom econcerned for

tlheir consideration.

The judges considering the matter maf,r
order that the question whether the
appeal should be dismissed on the
grounds set out in subsection (1) be
argued before them at the place and time
appointed, and may, whether or not they

have so ordered -

. 1B
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(3}

{4)

16

(i)  order that the appeal be dismissed,
with or without an order as to lhe
costs incurred in any of the courts
below or in respect of the costs of
sppeal, including the cosizs m
respect of the preparation and
lodging of the written

representation; or

{11}  order that the appeal proceed in the

ordinary course.

Save under exceptional circumstances, the question

whether the judgment or order would have no
practical effect or result, is to be determined withont

reference to consideration of costs.

The provisions of subsections (2) and (3) shall appl
with the necessary changes if a petition referred to in

section 2X(3) is considered.”

-17
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The section has an efficl even at the stage when a litigant applics

for teave to appeal.

.In Logistic Technologies (Pty} Lid v Coeatzee and Others 1998 3
S4A 1071 (W) (“the Logistic Technologies casc™) CLOETE J, as he
then was, held at 10750-F of the report that the section “enables an
appeal Court to dismiss an appeal which is directed solely at a
costs order, for this reason alene. The appeal Courl is not obiiged
to do so — the word “may’ i ss (1) confers a discretion; but the

emphasis has changed ...”

At 1075G of the report the learned judge zaid that the present
position is that “save in exceptional circumstances, consideration

ol costs is to be left out of account™.

At 1075L-T of the report the learned judge held that the result of the
amendment to the section, which was effected in 1996, was “that
unless an applicant for leave to appeal against a costs order only

_ can satisfy the Court @ guwe thal an appeal Court may reasonably
find that cxceptional circumstances exist, leave to appesl should be
refused; and in dctm;lnining this question, the approach laid down

by the Appellate Division in such matters remains relevant in that a
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failure to cxercise a judicial discretion would (at icast uswally)
conslitute an exceptiopnal circumstance — but conversely, the mere
fact that an appeal Court might, or even probably would, give a

different order, wonld no€”.

The purpose of the section 13 clearly to discourape appeals against

costs orders only.

Until now there have been a number of ¢ases where the courts have
applied the provisions of the section and where appeals were
dismissed because the 13sues have become moot and the judgment
ol the court of appeal would have had po practical effect or result,
Once such an example is the judgment in Western Cape Education
Depeariment and Arother v George 1998 3 SA 77 (SCA) where, at
843G of the report, the court also reiterated the warning which was
sounded earher “that practitioners keep the provisions of s2TA in
mind not only at the stage of an appli.cation for leave to appeal but

aiso thereafter™.

In Radio Preforia v Chairman, Independent Commumications
Authority gf South Africa and Another, 2005 1 SA 47 (SCA) the

court also found that the issue between the parties had become

.19
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i

moot. There was, thereforc, ne purpose in persisting in the appeal.
There were also no exceptional circumstances which would have
justified the court ol appeal to hear and determine the appeal. The

appeal was accordingly dismissed in terms of section 21A.

In Land en Landbouontwikkelingsbank van Suid-Afrika v Conradie
2005 4 §A 506 (SCA) MPATIL DP, who delivered the judement of
the court, said at 511C-D of the report, that “the section confers a
discretion on this Court ... Where, for example, questions of law
which are likely to arise frequently are al issue a court of appeal
may hear the merits of the appeal and pronounce wpon it In that
maller the interpretation and application of a statute was an issue.
That was a guestion of law which, .i:n the opinion of the leamed
Deputy President, was likely to arise frequently. The ecourt
therefore exearcised its. discretion in [avour of the appellants and

considered the merits of the appeal.

In the pre'sént case this court is not called upon to consider the
merits of the case in order to establish whether the judgment of
DXUNN AT is right of wrong. Therc is no appcal against that part
of the judgment. The appeal Is directed, as I have indicated, solely

against that part of the judgment that deals with costs. The

+20
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question is, therefore, whether there are exceplional circumstances,

or any olher reason, why this court should not apply section 21A

and dismiss the appeal for that regson alone.

Counse! for Biowatch, Mr Moulirie, trged us not w dismiss the

appeal pursuant fo section 2] A but to consider the appeal and to

overtum the order of costs that was made by DUNN Al. Counsel

made the following submissions i this regurd:

&)

(i1

(11}

The costs order made by DUNN AJ iavelves a departure
from a well established rule that costs follow the resuls.
Section 21 A does not automatically mean that the appeal

should be refused on that hagis:

[nsofar as section 21A makes an appeal om costs only
impossible, or virtwally impossible, the section is
unconstitutional and in breach of the right of access to the
cowrts mn lenns of section 34 of the Constiution of the

Republic of South Africa, 1996;

In terms of section 21A (2¥e)(i) the three judges who

- consider the matier prior 1o the hearing of the appeal, may
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dismiss the appeal “with or without an order as to the costs

meurred in any of the courts below™;

(1v)  The question whether section 21 A applies is a different one
from the quesiion whether or nol a court of appeal can

interfere in a costs order made by a lower court;

(v) Biowatch, in any event, contends that there are special
circumstances present in the instant matter which would
Tustify this court fo interfere with the costs order of

DIUNN AL

I now um to discuss these submissians.

Adfi

Counsel rclied on the judgment of SCOTTJA in Navior and
Another v Jansen, Jansen v Naylor and Others 2006 3 SA 546

(SCA) as aulhority for the proposition.

In that matter the Supreme Cowt of Appeal reduced the trial
court’s award of damages for defamation from R30 000.00 to

R15000.00. The defamation appeal was, save for this aspect,

.28
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dismissed. The plaintiff, Mr Jansen, had alsa sought, and obtained,
an order for the arrest of the defenidant, Mr Naylor, who was a
peregrine of this country, prior to the iﬁstitutim of the defamation
action. The trial judge ordered Mr Jansen to pay the costs of that
application.  The plaintiff appcaled agamst that order to the
Supreme Court of Appeal. SCOTT JA referred fo this appeal as

“the costs appeal™.

The defendant’s counsel in the costs appeal argned that the appeali
should be dismissed in terms of section 214 of the Supreme Court
Act 1959, SCOTT JA did not agree. At S58D-E of the report the

leamed Judge of Appeal said the following:

“As will appedr from what follows, the circumstances in the
present case are exceptional, as the order granted by the
Court & gueo involves not onty a departure from a practice
that is well established, but also an inroad in what has
hitherto to always been regarded as a subslantive right

enjoyed by an ircola.”

Later m his judgment, at 561C-F of the report, the learned Judge of

Appeal held ihat the plaintiff “was entitled as of right to an order

+23
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for the airest of Naylor to confirm jurisdiction™ and that he had
followed a well established practice in seeking the order on an ex
Farte basis. The trial judge had therefore “misdirected himself in

his approach to the question of costs” according to SCOTT JA.

The Nador case is therefore no authority for the proposition
advanced by Biowatch’s counsel. If anything, it is authority for
the proposition that 2 misdirection on the part of the tria} Judge
constitutes .“e:xcapu'onal crreumstances” which would justify a

couit of appeal to consider an appeal aganst a costs order on Iy.

Ad (3

There 1s, in my view, no merit in this submission. The courts have
held, time and time again, that the purposc of the section is to
discovrage appeals against costs orders only and to alleviate the
workload of, especially, the Supreme Court of Appeal. See, cg the

Radic Pretoria case at S0A-RB, 55H-1 and 56G-).

The purpose of the section is, in my view, a legitimate one and 1o
the extent that it limits the rights of a litigant to have recourse to a

higher court it is certainly not vnconstitutional,
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Ad (iii}

Counsel submitted that section 21A (23 c)i) shows that it is
possible for 2 court to consider the costs order of a lower court
despite that the fact that the issues between the parties have

hecome moot.

In this regard counsel relied on Owdebaaskraal (Edms) Bpk ern
Andere v Jansen van Viwren en Andere 2001 2 SA 806 (SCA} as

an example that would support his submission.

In my view it is swrictly speaking not necessary for this court 10
EXPress any view on the meaning of the subsection relied on by
counsel. The present case certainly docs not fall under the
subsection that counsel relied on; it is governed by subsections (1)

and (3) of section 21A.

In any event, I should, however, mention that in the
Oudebaasiraal matter the Supreme Court of Appeal found, at
812E of the report, that there were exceptional circumstances
which justified the cowrt to consider the issue of costs in the
context of determining whether or not its judgment would have any

practical effect or result if the appeal should succeed.

<23
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I cannot, therefore, accept counsel’s submission.

Ad (iv)

In terms of the section a court of appeal will only consider én
appeal against a costs order in a case like the present, where the
appeal is against a cosis order omly, if there arc exccptional
circumstances present.  If not, the appeal is doomed to fajlure.
That much, I think, appears from the judgment of SCOTT JA in
the Naylor case and the judgment of BTREICHER JA in ihe
Chtdebaaskraal matter.  Once it is Jound that exceptional
circumstances exist, because, for instﬁnce, the frial judge had
misdirected himself, as was found in Navior, a court of appeal will
be entitled to interfere in the order that was made by a trial court.
In that sense then, the question whether exceptional circumstances
exist 1s not different from the question whether or not a court of

appeal 15 entitled to interfere with a costs order.

This approach was also adopted by CLOETE JA in Navior and

Another v Jansen 2007 1 8A 168 (SCA) [“Nayior (2¥7.
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At 22B-F of the report (paragraph 10 of the judgment) the learned
Judge of Appeal said the following in rosponse to an argurment that
the appeal, against a costs order, should be dismissed because of

the provisions of section 21 A.

“I had occasion in Logistic Technologies (Py) Led .v Coerfzee
ard D;’her.f lo express the view that a failure o exercise a
judicial discretion would {ar least, usually) constitute an
exceptional cirtumstance. 1 still adhere to that view — for, if
the position were otherwise, a litigant adversely affected by
a costs order would not be uble to escapc the consequences
of even the most egregious misdirection which resulted in
the order simply because an appeal would be concerned only
with costs; and that, obviously, cannot be the effect of the

section.”™

Inasmuch us a failure to exercise a judicial discretiom, caused, for
instance, by a misdirection on the part of the trial Judge, would
constitute exceptional circumstances in terms of section 21 A, and a
court of appeal would then be free to interfere with the costs order

granted by the trial judge, it iz clear that the guesiion under

- 27
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section 21 A is no different from the quesiion whether a court of

appeal can intérfere with a eosts order granted by a trial judgc,

I sh.all presently discuss the submissions of counsel for ﬁiowatch
about the applicability of the so-called traditiona} test that would
justify inference with a costs order that was made by a lower court.
it will then become clear, 17 believs, why counsel argued for a

different test to be applied under section 21A.

The special circumstances that Biowatch relied on  are the

following:
(@) Misdircations on the part of the court o GHa,

(b) The pariies have incurred costs and expenses for the

purposes of the appeal, and have bricfed counsel to argue the

appeal;

(e}  The Constitutiona] Court has not yet spoken finally on the
questian to what extent public interest litigation is, or ought

to be, taken inta account as a factor:

2B
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(d)  This court would not be giving a merc advisory opinion if

the appeal is heard;

(e}  The appeal is before this courl with the leave of the court o

o,

In my view it is n;nly circumstance (a) which has the patential of
constituting exceptional circumstances. IT the court a gquo had
misdirected itself, then it would not have exercised a judicial
discretion. It follows, logically, that in such an event the order of
this court, if the appeal is upheld, will have a practical effect or

result.

I am not impressed with the other circumstences relied on by
counsel. In regard to the costs and expenses that were incurred, the
present case, hke the Radio Preforia case, is not comparable to the

Oudebaasiraal case.

I shall, in what follows, confine myself to the misdirections, or

other grounds relied on, for the contention that the order and

« 29
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reasonimg of DUNN AJ is flawed and that this cowt should

corTeet 1t

The “traditional™ test for interference with costs orders on appesl

21

=

Counsel for Biowatch argued that the “traditional” test for
interference with  costs orders, as has becn recently  been
formulated by the Supreme Court of Appeal per CLQETE JA, In
Naylor (Z), applies only where a court has fclloweﬁ the ordinary
rule that a successful lligant should get his costs. Where,
however, a trial ju&gé does not apply the ordinary rule, and
deprives the successful party of histher costs, a court of appeal v.;ill
ardjnarily interfere and apply its own Judgment as 0 whether or
not there afe any grounds to depart from the general rule.
Therefore, submitted counsel, would it be necesswy in the present
casc (o enguire wvhiéh party was successful or substantially
successfol.  That party, submitted counsel, shovld have been
awarded its costs in accordance with the general mile thar costs
Tollow the result On that basis, submitted counsel, should
Bi.{}Watch have been awarded its costs against the Statuh:-r*_;.r

responden(s and DUNN AT emed in making the order that he did

make,

. a0




