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Becausc other considerations aiso come into play, according to

counsel, In regard to the costs order in favour of Monsanto {(*“the

second costs order™), I shall later deal with counsel’s submissions

in regard to that order.

Counsel relied on Merber v Merber F948 1 SA 446 (A) 452/3 as

autherity for the proposition contended for. In that part of his

Judgment GREENBERG JA said the following:

“In Fripp v Gibbon and Company (1913 AD 354}, Lord

DE VILLIERS CJ, said (at p 357);

‘In appeals upon questions of costs two  general
principles should be observed. The first is that. the
Court of first instance has a Jjudicial discretion as to
cosis, and the second is that the successfiil paity
should, as a peneral rile, have his costs The

discretion of such Court, therefore, is not unlimited,

and there are nmmerois cases in which cowurts of

appeal have set aside judgmenis as to costy where

such  judgments have contravened the general

+ 31
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principle that o the successfu] party should be

awarded his costs.?

In the present case the appellant, in order to succeed, must
show that the Court « guo, in awarding the successfisl party
his costs, failed to cxercise a judicial discretion. Jt hag
repeatedly been said in our courts that an appeal tribunal
will not readily interfere with an exercige of discretion ﬁ}f

the Court o guo in RWarding costs ...

In Ritter v Godfrey (1920, 2 KB 47) the Master of the Ralls

said:

“The discretion must be Judicially excrciscd and
therefore there must be some grounds for its exercise,
for a discretion exercised on ne grounds cannot he
judicial,  If, however, there be any grounds, the
question of whelber they are sufficient 15 entirely for
the Judge at the trial and this Court cannot interferc

with his discretion,

-32
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I presume that *any growds’ mean any grounds on which a
reasonable person could come to the conclusion arrived at.
This passage was cited with approval by the House of Lords
in Donald Campbell and Co v Pollak (1927, AC 732) by the
Lord Chanecllor (at pp 809 and 811) and by Lord
ATKINSON (at p 814). In Penny » Walker (supra) this
Court, in laying down what was meant by a judicial
discretion referced to p 60 of the report of Ritter v Godfrey

(swpra). What ATKIN, L7 there said was-

‘In the case of & wholly successil defendant, in my
opinion, the Judge must give the defendant his Costs
uniess there is evidence that the defendant (1) i:mught
about the litigation or {2) has done something
connected with the instinstion or the conduct of the
suit caleulated to occasion unttecessary litigation and
expense or (3) has done some wrongfi! act in the
course of the transaction of which the plaintiff

complains.”

The learmned LORD TUSTICE was dealing with a case where

the successful defendant had been deprived of his costs in
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the Trial Court and not with a case where he had been
granted his costs. ‘What ! have quoted does not therefore
mean that in the instances mentioned, the successful parly
must necessarily be deprived of his costs but that it is only in
these instances, which are commented upcr at p 61 of the

reporl, that the cowt s entitled 1o deprive him of his costs,

It seems therefore that, when a successful party has been
deprived of his costs in the trial court, an appeal court will
enquire whether there were any grounds for this depéirtre
from the peneral rule and if there are no sueh grounds, then
ordinarily it will interfere. But when, as in the present casc,
the general rule has been followed, then the appeiiant must
first show that there were grounds for departing from the
rule angd, if there are such arounds, that the trial Judge, in
refusing to depart from the rule, has efiher fail t:.a take such
grounds into consideration or has acted arbitrarily in net
giving effect 1o them by depriving the successful party of his
costs.  In either of these events the appeal court would be
free to exercise ils own discretion. The mere fact that the

appeal coutt would have given more weight to the grounds
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does net mean that the judge has acted arbitrarily, ie not

with a judicial diseretion.”

I think that al least three comments should be made about
counsel’s argument. The first is that a Judge bus a wide unfettered
discretion to ake a costs order after he/she had taken into account
all the relevant factors or circumstances in the case. There is ne
“normal mie” or .“ganeral rule”.  That was made clear by
CLOETE JA in Navior {2) at 23D-G and at 28D-F. This is a
longstanding principle. In Rondalia Assurance Corporation of Sd
Lid v Page and Others 1975 1 SA 708 (A) HOLMES JA, ar

720C-D of the report, formuiated this principle as tollows:

“A Cauﬁt making au order as to costs has a discretion, to be
exercised judicially on a consideration of all the tacts; and in
cssence 1t is a maticr of fairness to both sides. The Power of
interference on appeal is thercfore limited tc cases of
vitiation by misdirection or irregularity, or the absence of
grounds on which a court, acting reasonably, could have
made the order in question: see Blon v Lampert and Chiplin

NNQ and Others 1973 1 84 1 {AD)atp 15E-H.»

- 35
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The sccond comment is that the power of the court of appeal to
interfere with a costs order of a lower court does nol depend on the
question whether or not the court 4 g2 had followed the “normal
rule” to award cost to the successfil party. If the successful pariy
had been deprived of his/her costs by the lower cour!, the principie
upon which a court of appeal will approach the matter remains the
same. There is no ialk, in such Ia case, of “ordinarily” interfering
as opposed to mterfering on rather narrow grounds in the caée
where a successfirl party has been awarded his/her costs.

Counsel’s argument is, therefore, wrong.
a » g

In Naylor (2) CLOETE JA explained why a court of appeal will
only interfere with a costs order that was made by a lower court,
under cerain circumstances.  The reason is simply, as was
explained at 23F-24D of the repart, that the lower court exercises a
“strong or true” discretion and because of that a eourt of appeal can
only inferfere if the court @ gwe had nol exercised its discretion
Judicially.  That that did not happen, said CLOETE JA “can be
done by showing that the court of first instance exercised the
power conferred on it capriciously or upon a wrong principle, or
did net bring its unbiased judgment to bear on the question or did

not act for substantial reasong™.
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In this context it also has to be borne i mind, as explained by
CLOETE JA in Nelor (2) at 28F-G of the report, “thal the
exercise of a narrow discretion necessarily involves a ‘choice

between permissible alternatives’, and, accordingly, ‘different

Judicial officers, acting reasonably, could legitimately come (o

differemt conclusions on identical facts™,

The third comment to be made is that in Naylor (2} the Supreme
Court of Appeal was dealing with a matter where the court o GHE
had indeed not foilowed the “normal” or “generzl” rule angd
devialed therefrom. Despite that the Supreme Court of Appeal
reaffirmed the prﬁci;-ﬂe sct out above and did not approach the

matier on the basis that it would “ordinarily interfore” as counsel
for Biowatch would have it. The Aerber case 15 therefore no
authonty for the prupesﬁinn confended for by counse! for
Biowatch. That is bome out by the fact that GREENBERG [A
sald that hefore a court of appeal would interfere with a costs order
of & lower court, a court of appeal will enquire whether there were
any grounds for the departure from the general rule and, if there
are no such grounds, then “ordmarily it will interfere.” It is

therefore not a question of “ordmarily” interfering with ithe
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excreise of the trial judge’s discretion, Interference with the
excrcise of his‘her discretion by 4 trial judge will only occur if

there are acceptable reasons or grounds therefor,

The reasoning of CLOETE JA in Nayior (2) (hat u court of appeas]
will only interfere in certain circumstances with the exercise by &
lower court of its “strong or tre™ discretion, which “iz a discretion
in the strict or narrow sense” according to the leamned judge of
appeal at 24B of the report, was affimsd as correct by the
Comstititionidl Court in- Sguikh African Broadedsting Corp Ltd v
National Director of Public Prosecutions and Others 2007 1 54
523 (CC) {“the SABC case”). At 5400 (paragraph 39) (he

majority of the learned justices said the Tollowing:

“Where the discretion is a discretion in the strict sense, in
that the Court had a range of legal choices open to it, an
appellate Court will ordinarily interfere with (he exercise of

that discretion only in narrow circumstances,”

In paragraph (40) of the majority judgment, at 541C of the report,
the Icarned Jjustices said that ihey are persuaded that the

constitutional court should interfere only in narrow circumstances
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with (he excreisc by the Supreme Court of Appeat of its discretion

i terms of section 173 of the Constitution of 1996 not 1o permit

live coverage by the SABC of the Proceedings in the couit at the

hearing of the appeal. That meant that the power of the

Constitntional Court 'to interfere was circumscribed and that that

~court could only interfere, as it was put m paragraph (41) of the

judgment, at 541H-542A of the report, namely:

“Therefore the question for this Court is not whether we
would have permitted radio and television broadcasting of
the appeal in the circumstances of this case, bul whether the
Supreme Court of Appeal did not act Judicially in exercising
its 5 173 discretion, or based the exercise of that discretion
on wrong principles of law, or a misdirection on the matf:ri;ﬂ
facts.. As CLOETE J formulated the test more laconically in
Bookworks, the question i3 whether the Cowurt cammitted
some ‘demonstrable blunder' or feached an ‘unjustitiable

conclusion’.” (Footnotes have been omtitted. )

23. It follows from all this that unless Biowatch can persnade this

court that DUNN AJ had committed some “demonstrable blunder™

or rzached an “unjustifiable conclusion™ this courl has, firstly, no
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power to interfere with the order that the learncd acting judge
made, and sccondly, that no “exceplional circumstances” exist in
letms of section 21A (3) of the Supreme Court Act, 1259, and that

the appeal will have 1o be dismissed.

The grounds relied an by Biowsich Lor interference with the order of the

court a geie

24,

In regard to the first and second costs orders, ie the fact that
Bivwatch was not awarded costs against the statutory respondents
and that costs were awarded in favour of Monsanto, counsel for
Biowatch argued that DUNN AJ had acted capriciously in basing
the orders on the manner in which the rolief was formmiated. In
paragraph 13 of this judgment T have alrcady dealt with the
unorthodex manner in which Biowatch had applied for the

miormation it sought.

In his judgment on cosis, mentioned in paragraph 14 abowve,
DUNN AF criiicised Biowatch for having adopted this unorthodox

manner in requesting the advice it sought.

In his judgment on the application for leave to appeal the learned

acting judge again referred to this aspect. In paragraph 11(c) of his
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fudgment on that application, the .JGHI'HEd acting judge dealt with
the submissions of Biowatch’s counsel as to why a cosis order
should have been made in Biowatch’s favour, at least against the
statutory respondents. In essence it wus argued that Biowatch was
the successfil party and should have been awarded its costs.
DUNN AJ already held in paragraph 7 of that judgment that
Biowatch had achieved substantial sueccess against the statutory
respondents. The learned acting judge then dealt specifically with
the manner in which the relief was framed. Jn paragrﬁph 12 of his
judgment ke mentioned “the lackadaisical approach®  which
Biowatch had. adopted and “which showed that it expected the
respandents and the court, as it were, to trawl] throngh its various
requests for mformation to find oul precisely what information

Biowatch wanted and in whai form it sought such requests™.

The leamed acting judse continued to refer io some of the
submissions of connsel at the hearing of the matter. Counsel calied
the request a “fishing expedition” and submitted that they were
“catch  all  requests”™ which “were clearly wvexatious and
oppressive”™. There was “certainly substance in thesc subsmissions™

or [abels, said DINN AT
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I agree wholcheariedly with the standpoint of [DUNN AT, There is
certainly no room, in my view, for the accusation that DUNN AJ
bad acted capriciously in relying on this ground for depriving

Biowatch of its costs against the stalutory respondents,

Biowatch’s counsel practically reargied this particular ground on

whith DIJNN AT relied, before this court. | do ot think that it.

wauld serve any purpose to traverse the issue agam. In my view
DUNN AJ in essence disapproved of the manner in which the
relief was formulated in the four letlers written by Biowatch, and
in the natice of motion, which was never amcended, and decided to
deprive Biowatch of its costs against the Statutory respondents ag a
mark of his disapproval of the conduct of Biowatch. In my view
the learncd acting judge was entitled to do that and | can {ind no

fault with his decision.

In regard to Monsanto the court g guo of course also relied on the
manner i which the relief was formulated. In addition ta that the
court also relied on the fact that Monstanto was compelied to come
to cowrt to protect its interests. In his judgment on the application
for leave to appeal the leatned acting Judge further said, as [ have

mentioned in parugraph 15 hereof, that Monsanto had achieved
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substantial success in obtaining an order that its confideniia

information be protected.

It was argued on behalf of Biowatch before this cotrt that
DUNN AT had erred in this respect and that he ought to have found
that Biowatch was the successful party. Monsanto was not aven

substantially successful submitted counsel.

In regard to both the grounds meniioned by DUININ AJ counsel for

Biowatch submitted that he had misdirected himself,

As far as the issue of confidentiality of some of Monsanto’s
information that was supplied by it to the statutory respondents are
voncerned, counsel for Biowatch argucd that Monsanto had not
even achieved substantial success. Counsel’s arpument can be
summarised as follows: Biowatch sought information fom the
stafutory respondents, the only limitation to what it was éntitl_ed to
was to be found in the provisions of section 36 of the Canstitution
of 1596 read with section 18 of the GMO Act; at an early stage of
the proceedings Biowatch congeded that some messure of

protection should be afforded to Monsanto and that attitude of
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Biowatch is also evidenced in the draft orders that were handed to

the eourt a guo.

In regard to the fact that Munsagtn was competled to come to court
to protect its interests counsel for Biowatch submitted that
DUNN AJ had also misdirected himsclf in making that finding.
Monsanto could have taken a different approach, submiited
counsel. It could, for instance have co-operated with Biowatch 1o
refine the information sought by Biowaltch and it could have relied

on the statutory réspondents Lo prolect its mterest.

It is clear from the papers that a fundamental dispute cxisted
between Biowalch and Monsanto about the applicability of PATA
to the information sought by Biawatch. Monsanto was of the view

that PATA applied and that Biowatch should be non-suited because

_ it had not complied with that Act. Biowatch, on the other hand,

was of the view that PAIA is irrclevant, In the end the court o guo
found that Monsante was entifled to the proteetion afforded by

Chapter 4 of Part 2 of PAIA,

In poragraphs 63, 64, 63, 66 and 67 of jts anawering affidavit

Meonsante specifically invoked the provisions of section 18 of the
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GMO Act and of Chapter 4 of Part 2 of PATA and of section 36 of

the Constitution in jts quest to protect its confidential information.

In its replying alfidavit Biowatch disputed Monsanta’s allegations
thai it had furnished confidential, or commercially sensitive,
information te any of the statrtory respondents.  Biowatch also
disputed that Monsanto was entitled to rely on the statutory

provisions mentioned by Monsanto in its affidavit,

I am not persnaded by the argument advanced by counsel for
Biowatch that DUNN AJ was wrong in finding that Monsanto was
substantially successful in obtaining an order protecting  its
confidential information. In my view Monsanto’s counsel’s
arsumecnt that “Monsanto had won hands dowﬁ“ 1s correct as far as
the issuc relating to confidential information and its protection js

concemed.

Biowatch is not assisied in any way by its reliance on the
concession relied un by counsel and the draft orders that were
handed to the court @ guo during the course of the proceedings.
DUNN AJ said that those orders did not reflect what was agreed

upon between fhe parties.  In any event, Biowatch never
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abandoncd any of the relief that it sought In the notice of motion,
which was never amended. Thg draft orders were merely
proposals that were made to the court & g and cannol be invoked
by Biowatch to show that the court o guo was wrong in finding

that Monsanto was substantially successful.

I alse agree with the court @ gue that Monsanto was compelled to
come to court in order o protect its interest. 1 do not, itherefore,
agree with Biowatch’s counsel’s submission that DUNN AF had
misdirected himself in this respect and that Monsanto shouid have

been ordered to pay its own costs.

Counsel snbmitted, broadly summarised, that Monsanto did not
engage any of the other parties and indicated to them whif.:h
documents it remarded as being confidential and which {iucuments
Biowatch could have access to; that there w.as nc duty on Biowatch
to have approached Monsanio in advance in order e ascertain
whether it was amenable to the order that Biowatch soughi; that
Monsanto could have relicd on the statutory respondents who

would have done their best to protect Monsanto’s nlerest,
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There 13, in my view, no merit in aty of these submissions.
Biowatch did not join Monsante as a paity 1o the litigation.
In paragraphs 14 and 15 of their answering affidavit the statutory
respondents raised the point i fimine that the order éaught by
Biowatch will affect the inferests of, inter alie, Monsanto, an
institution of which Biowatch was aware and which was Kmown to
it. This issue of non-joinder was eventually never decided upon
becanse Monsanto joined the prﬂcccdiqgs of #s own accord.
Ithink that the point of ﬁnnjoiuder was well taken. Monsanto
clearly had an interest in the matter and Biowatch should have

Joined it initially. If regard is had to the opposing views held by

Biowatch and Mansanto about the confidentiality of Monsanto’s

information, I do not think that it could reasonahly have been
expﬂctéd of Monsanto at any stage of the praceedings to have
engaged cither the statutory respondents or Biowatch to assist any
of them in identifying the information # claimed to be confidential.
Monsanto was entitled, in my vicw, to expect Biowatch to show
that it was entitled to the mformation that it sought. Counsel’s
submission, in my view, puts the cart before the horse; it claims

not to have been under anv obligation to approach Monsantio and

p-12
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yet it expects Monsante to have assisted it to identify confidential

information. It was Biowatch who instituted the procecdings and it
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was obliged, in my view, to persuade the court that it was entitled
to the relief that it sought despite the objections raised by, in

particutar, Monsanto.

The argnment that Monsanto could, and should have relied on the
statutory respondents lo protect its confidential information is

equally without meni.

It is true, as was submitted by counsel, that ihe stalutory
respondents were Obliged to protcct the confidentiality of
Monsanto’s information which was furnished to them by
Monsanto. I does not, however, follow from that that Monsanto
can be expected (o rely exclusively on the stanitory respondents to
protect ils confidential information.  In my wiew Monsanto,
because of its interest in its confidential information, eg its trade
secrets, had the right to joﬁx in the litigation in order .t(} pt its
views before the cowt. It would have been grossly unreasonabie to

expect Monsanto 1o rely exclusively on the statutory respondents.,

In any event, it is not clear to me on the papers as they stand, how
it would have been possible for the statutory respondenis to

adequately identify precisely whal information of Monsanto can be
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classified as confidential so that the court could determine the
issue. The statutory respondents would have had to obtain the
necessary assistance from Monsantlo. That reinforces the view that

Monsanto svas entitled to take part in the litigation,

Public in(erest litication

29.

Biowatch approached the court ¢ gquo on the basis that it was
entitled to the iﬁfnnnatinn sought by virtue of the provisions of
scetion 32 of the Constitution of 1996 and section 31 of the
Netional Environmental Management Act, 1998, 107 of 1908

(“NEMA™),

The reason why rchance was placed on section 32 of the
Constifution was that PAIA was not vet of any force or cffect at
the time whep the request for the information was made.
Section 32 of the Constitution provides that everyone has the right
of aceess to any information held by the state and any information
that is held by another person and that it is required for the exercise

oI protection of any rights,

Section 31 of NEMA, insofar as it is relevant to the present matter,

reads as follows:




2007 MNav 0B 11:1F

VYORSTER DU PLESSIS ATT. 0iz23440819

4%

“{1) Access 1o information held by the State is poverned
by the statute contemplated under section 32(2) of the
Constitution: Provided that pending the promulgation

of such statute, the following provisions shall appiy:

(a) every person is entitled to have BCCESS 10
information held by the State and organs of
state which relates to the implementation of this
Act and any other law affecting  the
environment, and to the state of the
environment and actual and firmre threais to the
environment, inclding é.n}r emissions to water,
alr " or soil and the production, handling,
Lranspnrtétiun,._ tréatment, storage and disposal

of hazardous waste and substances;

(b)

{c}) a request for inforrmation conltemplated in

paragraph (a) can be refused only;
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{1y  if the request is mantfcstly unreasonable

or fermulated in oo general u manner:;

(i)

(i1} for the reasonable protection of

comnercially confidential information:

(iv}

{v)  for the reasunable protection of personal

privacy.”

The court & quo rightly held that seotion 31(1) of NEMA ceased to
apply, in its own terms, the moment that PAIA was promulgated,
It was also of the opinion that “The attempt by Biowatch to rely on
seetion 31 of NEMA in the prescit application was in any evenl

misplaced”

Accepting, however, for prescmt purposes, that Biowatch was
cntitled to rely on the seciion, I think that Monsanto’s counsel®s

submission that Biowatch’s requost for information could have
q
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been refused on the mere bhasis that it was “manifestly
unreasonable or formulated in too general a manner™ as provided
In subparagraph (c){i} of subsection (1), i correct. In this regard
it is relevant to bear in mind that the court guo had found that
there was merit in the submission that the manner in which the

request was formulated was vexatious.

Counsel for Biowatch contended that there is a definite trend in the
judgments delivered by the Constitutional Court and the other
courts of this country, not Lo make costs orders i nitters n whi.ch
a party seeks ta estabiish an important constifiutional prineiple or in
matlers where the protection of the environment is relevant,
Counsel submitted further that the court a quo failed to have regard
to this trend and in 80 doing misdirected jtself because it failed to
take relevant considerations into account. Had it not misdirected
itsclf, submitted counsel, it wouid not have ordered Biowatch to

pay Moensanto’s costs; it would have made no order as to costs,

In support of his argument counsel also relied on section 32(2) of

NEMA which reads as follows:
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(2} A court may decide not to award costs againsl a

person who, or group of persons which, fails to secure
the relief sought in respect of any breach or threatened
breach of any provision of (his Act, incledin g a
principle contained in Chapter 1, or of ary provision
of a specific environmental management Act, or of
any other statutory provision concerned with the
protection of the environment or the wse of natural
resources, If the count is of the opinion that the person
or group of persons acteéd reasondbly out of a concern
for the public interest or in the interest of protecting
the environment and had made doe efforts to use other

means reasonably availabie for obtaining the relief

sought.”

Counsel for Monsanto pointed out, rightly in my view, that

Biowatch had certainly not made “due efforfs to use other means

reasonably available for obtaining the rclief sought”. . Biowatch

could, for instance, have made use of the interna) appcal procedure

provided for in section: 19 of the GMO Act but it did not. On thar

basis alune, submitted counsel, could the court g gteer have ordered

Biowatch to pay Monsanto’s costs. That would have been a




Z080%Y MNow 06 11:

*

32

33.

1z MORSTER DU PLESSIS ATT. Dl23440819

53

justifiable ground nol o excreise its discretion under section 32(2)

of NEMA in Biowatch’s favour. T agree with that submission.

For Biowatch to succeed on the main pround on which it refies for
persua&ing this court that the court & gue had misdirected itself and
that the second costs order should be set aside, Biowalch will have
to show that the cowt g gue had committed a “demonstrable
blander” or that it had reached an “lmjuétiﬁable conchusion™ to use

the terminology of the majority judgment in the SABC case.

It cun be accepted as correct that the Constitutional Court tends not
to make costs orders in matters that come before it. The reason for
this appears from paragraph 36 of the judgment of
MOHAMED DP in Ex parte Gauteng Provincial Legisiature: In re
LDispute Concerning the Constinutionality of cerfain provisions of
the Gauteng School Education Bill of 1995, 1996 5 SA 165 {CC)
182F-183C. The lcarned Deputy President furnished the following

TEaszon,;

“A litigant seeking to test the constitutionality of a statute
usually seeks to ventilate an important issue of constitutional

principle.  Such persons should not be discouraged Fom

« 20
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doing so by the risk of having to pay the costs of their
adversaries, if the Court takes a view which is differcnt from
the view taken by the potitioner. This, ol course, does not
mean thal such litigants cag be completely protected fiom
that risk. 'I'hf.‘: Court, in iis discretion, might direct that they
pay the costs of their adversaries if, for example, the
grounds of attack on the impugned statute are frivelous or
vexatious or they have acied from improper motives or there
are other circumstances which make it in the infercst of

Justice to direct that such costs should be paid by the losing

party.”

The cautions approach of the Constitutional Court ts, however,

merely a trend and not a rule.  Thar was made clear by

ACKERMANN J in Motsepe v Commissioner Jor inland Revenue

1997 2 8A 898 (CC) 911E-G {(par 30) where the leamed justice

said the following:

“[36] Mrs Motsepe did not seck an order for costs. The
Comrmssioner, however, requested the Court to srant
an order for costs, including the costs attendant upon

the empioyment of three counsel, m the event of the

.21



